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TEXT: On October 30, 1985 President Reagan sent the 1980 Hague Convention on the
Civil Aspects of International Child Abduction to the U S. Senate and
recommended that the Senate give early and favorable consideration to the
Convention and accord its advice and consent to U.S. ratification. The text of
the Convention and the President's Letter of Transmittal, as well as the
Secretary of State's Letter of Subnittal to the President, were published
shortly thereafter in Senate Treaty Doc. 99-11. On January 31, 1986 the
Department of State sent to Senator Lugar, Chairnman of the Senate Committee on
Foreign Rel ations to which the Convention was referred, a detailed Lega

Anal ysis of the Convention designed to assist the Committee and the full Senate

in their consideration of the Convention. It is believed that broad
availability of the Letters of Transmittal and Submittal, the English text of
the Convention and the Legal Analysis will be of considerable help also to

parents, the bench and the bar, as well as federal, State and |local authorities,
i n understanding the Convention, and in resorting to or inplenmenting it should
the United States ultimately ratify it. Thus, these docunents are reproduced
bel ow for the information of the general public.

Questions concerning the status of consideration of the Convention for U S
ratification my be addressed to the Ofice of the Assistant Legal Adviser for
Private International Law, Department of State, Washington, D.C. 20520
(tel ephone: (202) 653-9851). Inquiries on the action concerning the Convention
taken by other countries may be addressed to the Ofice of the Assistant Lega
Advi ser for Treaty Affairs, Departnent of State (tel ephone: (202) 647-8135).
Questions on the role of the federal governnent in the invocation and
i npl enentation of the Convention nmay be addressed to the Office of Citizens
Consul ar Sevices, Departnent of State (tel ephone: (202) 647-3444).

Peter H. Pfund,

Assi stant Legal Adviser for Private International Law
Appendi ces:

A -- Letters of Transmittal and Submittal from Senate Treaty Doc. 99-11
B -- English text of Convention

C -- Legal Analysis
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LETTER OF TRANSM TTAL
THE WHI TE HOUSE, October 30, 1985
To the Senate of the United States:

Wth a view to receiving the advice and consent of the Senate to
ratification, | transmt herewith a certified copy of the Hague Convention on
the Civil Aspects of International Child Abduction, adopted on Cctober 24, 1980
by the Fourteenth Session of the Hague Conference on Private International Law
and opened for signature on October 25, 1980.

The Convention is designed to secure the pronpt return of children who have
been abducted fromtheir country of habitual residence or wongfully retained
outside that country. It also seeks to facilitate the exercise of visitation
rights across international borders. The Convention reflects a worl dw de
concern about the harnful effects on children of parental kidnapping and a
strong desire to fashion an effective deterrent to such conduct.

The Convention's approach to the problem of international child abduction is
a sinple one. The Convention is designed pronptly to restore the factua
situation that existed prior to a child s renpval or retention. It does not
seek to settle disputes about |egal custody rights, nor does it depend upon the
exi stence of court orders as a condition for returning children. The
i nternational abductor is denied | egal advantage fromthe abduction to or
retention in the country where the child is | ocated, as resort to the Convention
is to effect the child' s swift return to his or her circunstances before the
abduction or retention. 1In nost cases this will nmean return to the country of
the child s habitual residence where any di spute about custody rights can be
heard and settl ed.

The Convention calls for the establishnent of a Central Authority in every
Contracting State to assist applicants in securing the return of their children
or in exercising their custody or visitation rights, and to cooperate and
coordinate with their counterparts in other countries toward these ends.

Mor eover, the Convention establishes a judicial renmedy in wongful renoval or
retention cases which permits an aggrieved parent to seek a court order for the
pronpt return of the child when voluntary agreenent cannot be achieved. An
aggri eved parent may pursue both of these courses of action or seek a judicial
renmedy directly w thout involving the Central Authority of the country where the
child is | ocated.

The Convention would represent an inportant addition to the State and Federa
laws currently in effect in the United States that are designed to conbat
parental kidnapping -- specifically, the Uniform Child Custody Jurisdiction Act
now in effect in every State in the country, the Parental Kidnapping Prevention
Act of 1980, the 1982 M ssing Children Act and the M ssing Children's Assistance
Act. It would significantly inprove the chances a parent in the United States
has of recovering a child froma foreign Contracting State. It also provides a
clear-cut nethod for parents abroad to apply for the return of children who have
been wrongfully taken to or retained in this country. 1In short, by establishing
a legal right and streamlined procedures for the pronpt return of
internationally abducted children, the Convention should renove many of the
uncertainties and the legal difficulties that now confront parents in
i nternational child abduction cases.

Federal legislation will be submitted to provide for the snooth
i npl ementation of the Convention within the United States. This |egislation
will be consistent with the spirit and intent of recent congressiona



initiatives dealing with the problemof interstate child abduction and m ssing
chi | dren.

United States ratification of the Convention is supported by the Anmerican Bar
Association. The authorities of nmany States have indicated a willingness to do
their part to assist the Federal government in carrying out the mandates of the
Conventi on.

I recommend that the Senate give early and favorable consideration to the
Convention and accord its advice and consent to ratification, subject to the
reservations described in the acconpanying report of the Secretary of State.

RONALD REAGAN.

[*10496] LETTER OF SUBM TTAL

DEPARTMENT OF STATE, Washi ngton, October 4, 1985
The PRESI DENT, The White House.

THE PRESI DENT: | have the honor to submit to you the Hague Convention on the
Civil Aspects of International Child Abduction with the reconmendation that it
be transmitted to the Senate for its advice and consent to ratification

The Convention was adopted on October 24, 1980 at the Fourteenth Session of
the Hague Conference on Private International Law in Plenary Session by
unani nous vote of twenty-three nenber states of that organi zation. The
Conventi on was opened for signature on October 25, 1980, at which tine it was

signed by Canada, France, Greece and Switzerland. It was signed on behalf of
the United States on Decenmber 23, 1981, and has al so been signed by Bel gi um and
Portugal . The Convention is in force for France, Portugal, Sw tzerland and nost

parts of Canada.

The Convention stenmed from a proposal first advanced at a Hague Conference
Speci al Conm ssion neeting in 1976 that the Conference prepare a treaty
responsive to the gl obal problemof international child abduction. The
overriding objective was to spare children the detrinental enotional effects
associated with transnational parental ki dnapping.

The Convention establishes a system of adninistrative and | egal procedures to
bring about the pronpt return of children who are wongfully renmoved to or
retained in a Contracting State. A renoval or retention is wongful within the
meani ng of the Convention if it violates custody rights that are defined in an
agreement or court order, or that arise by operation of |aw, provided these
rights are actually exercised (Article 3), i.e., custody has not in effect been
abandoned. The Convention applies to abductions that occur both before and
after issuance of custody decrees, as well as abductions by a joint custodian
(Article 3). Thus, a custody decree is not a pre-requisite to invoking the
Convention with a viewto securing the child' s return. By pronptly restoring
the status quo ante, subject to express requirenments and exceptions, the
Convention seeks to deny the abductor |egal advantage in the country to which
the child has been taken, as the courts of that country are under a treaty
obligation to return the child wi thout conducting | egal proceedings on the
merits of the underlying conflicting custody clains.

Each country nust establish at | east one national Central Authority primarily
to process incom ng and outgoing requests for assistance in securing the return

of a child or the exercise of visitation rights (Article 6). In the United
States the Central Authority is to be located in an existing agency of the
federal governnent which will, however, need to rely on state and | oca

facilities, including the Federal Parent Locator Service and the private bar, in



carrying out the neasures listed in Article 7 of the Convention. These
nmeassures include best efforts to | ocate abducted or retained children, explore
possibilities for their voluntary return, facilitate provision of |egal services
in connection with judicial proceedings, and coordinate arrangenents for the
child' s return travel (Article 7).

Articles 11-17 are the major provisions governing | egal proceedings for the
return of an abducted child. Under the Convention, if a proceeding is brought
less than a year fromthe date of the renpval or retention and the court finds
that the conduct was wongful, the court is under a treaty obligation to order
the child returned. \Wen proceedings are brought a year or nore after the date
of the renmpval or retention, the court is still obligated to order the child
returned unl ess the person resisting return denonstrates that the child is
settled in the new environnment (Article 12).

Al t hougl5h the Convention ceases to apply as soon as a child reaches sixteen
years of age (Article 4), it does not limt the power of appropriate authorities
to order the return of an abducted or wongfully retained child at any tine
pursuant to other |laws or procedures that may naeke return in the absence of a
treaty obligation possible (Article 18).

Articles 13 and 20 enunerate those exceptional circunstances under which the
court is not obligated by the Convention to order the child returned. The
person opposing return of the child bears the burden of proving that: (1)
custody rights were not actually being exercised at the tine of the renoval or
retention by the person seeking return or the person seeking return had
consented to or subsequently acquiesced in the renoval or retention; or (2)
there is a grave risk that return would expose the child to physical or
psychol ogi cal harm or otherw se place the child in an intolerable situation. A
court also has discretion to refuse to order a child returned if it finds that
the child objects to being returned and has reached an age or degree of maturity
meking it appropriate to consider his or her views (Article 13). A court may
al so deny a request to return a child if the return would not be pernitted by
the fundanmental principles of the requested State relating to the protection of
human rights and fundanental freedoms (Article 20). Unless one of the enunerated
exceptions to the return obligation is deenmed to apply, courts in Contracting
States will be under a treaty obligation to order a child returned.

Visitation rights are also protected by the Convention, but to a | esser
extent than custody rights (Article 21). The renedies for breach of the "access
rights" of the non-custodial parent do not include the return renmedy provided by
Article 12. However, the non-custodial parent may apply to the Centra
Aut hority under Article 21 for "organizing or securing the effective exercise of
rights of access." The Central Authority is to pronpote the peaceful enjoynent of
these rights. The Convention is supportive of the exercise of visitation

rights, i.e., visits of children with non-custodial parents, by providing for
the pronpt return of children if the non-custodial parent should seek to retain
t hem beyond the end of the visitation [*10497] period. 1In this way the

Convention seeks to address the nmjor concern of a custodial parent about
permitting a child to visit the non-custodi al parent abroad.

If the Convention nmachinery succeeds in rapidly restoring children to their

pre-abduction or pre-retention circunstances, it will have the desirable effect
of deterring parental kidnapping, as the |egal and other incentives for w ongful
renoval or retention will have been elinm nated. Indeed, while it is hoped that

the Convention will be effective in returning children in individual cases, the
full extent of its success nmay never by quantifiable as an untold nunber of
potential parental ki dnappings nay have been deterred.



This country's participation in the devel opnent of the Convention was a
| ogi cal extension of U S. nenbership in the Hague Conference on Private
I nternational Law and biparti san donmestic concern with interstate parenta
ki dnappi ng, a phenonmenon with roots in the high U S. divorce rate and nobility
of the population. 1In response to the public outcry over parental kidnapping,
all states and the District of Colunbia enacted the Uniform Child Custody
Jurisdiction Act (UCCJA), and Congress has enacted the Parental Kidnapping
Prevention Act (PKPA), the Mssing Children Act, and the Mssing Children's
Assi stance Act. These statutes address al nost exclusively problenms associ ated
with inter-state parental kidnapping. The Convention will expand the renedies
available to victins of parental kidnapping fromor to the United States.

The Convention will be of great assistance to parents in the United States
whose children are wwongfully taken to or retained in other Contracting States.
Such persons now have no choice but to utilize |aws and procedures applicable to
recognition and enforcement of foreign custody decrees in the country in which
the child is located. It is often necessary to retain a foreign |lawer and to
apply or reapply for custody to a foreign court, which typically pits the U S.
petitioner against the abducting parent who may have his or her origins in that
foreign country and may thus have the benefit of defending the custody suit in
what may be a friendly forum The Convention will be especially nmeaningful to
parents whose children are abducted before U S. custody orders have been issued
because return proceedi ngs under the Convention are not contingent upon the
exi stence of such orders

At any given tinme during the past several years, about half of the severa
hundred requests to the Departnent of State for assistance in recovering
children taken out of the United States have invol ved abductions to countries
which participated in the preparation and negotiation of the Hague Convention
This suggests that U.S. ratification of the Convention, and its ultinate
ratification by many of those other countries, is likely to benefit a
substantial nunber of future victimchildren and parents residing in the United
St at es.

For parents residing outside the United States whose children have been
wrongfully taken to or retained in this country, the Convention will Iikew se
serve as a vehicle for pronpt return. In such cases involving violations of
existing foreign court orders, the victimparent outside the United States may
either invoke the Convention or seek return of the child in connection with an
action for recognition of the foreign custody decree pursuant to the UCCIA or
ot her avail abl e neans. The Convention will be especially advantageous in pre-
decree abduction cases where no court order exists that nay be enforced under
t he UCCIA.

The Convention has received w despread support. The Secretary of State's

Advi sory Conmittee on Private International Law -- on which ten major nationa
| egal organizations interested in international efforts to unify private |aw are
represented -- has endorsed the Convention for U S. ratification. The House of

Del egates of the Anerican Bar Associ ation adopted a resolution in February, 1981
urging U S. signature and ratification of the Convention. U.S. ratificationis
al so supported by the Departnent of Justice and the Departnent of Health
Services. Inreply to a State Departnment |etter inquiring whether and how t he
states of the United States could assist in inplementing the Convention if it
were ratified by the United States, officials of many states wel coned the
Convention in principle and expressed general willingness to cooperate with the
federal Central Authority in its inplementation



The Departnent believes that federal |egislation will be needed fully to give
effect to various provisions of the Convention. Draft |legislation is being
prepared for introduction in both houses of Congress. The United States
instrunment of ratification would be deposited only after satisfactory
| egi sl ati on has been enacted.

I recommend that the United States enter two reservations at the tinme of
deposit of its instrunent of ratification, both of which are specifically
permtted by the Conventi on.

(1) The United States should enter a reservation to ensure that all docunents
sent to the U S. Central Authority in a foreign | anguage are acconpani ed by a
translation into English. The reservation should read:

Pursuant to the second paragraph of Article 24, and Article 42, the United
States nakes the followi ng reservation: Al applications, communications and
ot her docunents sent to the United States Central Authority should be
acconpani ed by their translation into English

(2) The second reservation should read:

Pursuant to the third paragraph of Article 26, the United States decl ares
that it will not be bound to assune any costs or expenses resulting fromthe
participation of |egal counsel or advisers or fromcourt and | egal proceedings
in connection with efforts to return children fromthe United States pursuant to
the Convention except insofar as those costs or expenses are covered by a | ega
ai d program

It is hoped that the Senate will pronptly consider this Convention and give
its advice and consent to its ratification by the United States.

Respectfully subnmitted

GEORGE P. SHULTZ.

[*10498] Appendix B

CONVENTI ON ON THE CI VIL ASPECTS OF | NTERNATI ONAL CHI LD ABDUCTI ON
The States signhatory to the present Convention

Firmy convinced that the interests of children are of paranount inportance
in mtters relating to their custody.

Desiring to protect children internationally fromthe harnful effects of
their wrongful renoval or retention and to establish procedures to ensure their
pronpt return to the State of their habitual residence, as well as to secure
protection for rights of access.

Have resol ved to conclude a Convention to this effect, and have agreed upon
the follow ng provisions --

CHAPTER | -- SCOPE OF THE CONVENTI ON
Article 1
The objects of the present Convention are --

a to secure the pronpt return of children wongfully removed to or retained
in any Contracting State; and

b to ensure that rights of custody and of access under the | aw of one
Contracting State are effectively respected in the other Contracting States.

Article 2



Contracting States shall take all appropriate neasures to secure within their
territories the inplenentation of the objects of the Convention. For this
purpose they shall use the npbst expeditious procedures avail able.

Article 3
The renmoval or the retention of a child is to be considered wongful where --

ait is in breach of rights of custody attributed to a person, an institution
or any other body, either jointly or alone, under the law of the State in which
the child was habitually resident imediately before the renpval or retention
and

b at the tine of renpval or retention those rights were actually exercised,
either jointly or alone, or would have been so exercised but for the renoval or
retention.

The rights of custody nentioned in sub-paragraph a above, may arise in
particul ar by operation of |law or by reason of a judicial or adninistative
deci sion, or by reason of an agreenment having | egal effect under the | aw of that
St ate.

Article 4

The Convention shall apply to any child who was habitually resident in a
Contracting State i medi ately before any breach of custody or access rights.
The Convention shall cease to apply when the child attains the age of 16 years.

Article 5
For the purposes of this Convention --

a 'rights of custody' shall include rights relating to the care of the person
of the child and, in particular, the right to deternine the child's place of
resi dence

b 'rights of access' shall include the right to take a child for a limted
period of time to a place other than the child's habitual residence.

CHAPTER || -- CENTRAL AUTHORI TI ES
Article 6

A Contracting State shall designate a Central Authority to discharge the
duties which are inposed by the Convention upon such authorities.

Federal States, States with nore than one system of |aw or States having
aut ononous territorial organizations shall be free to appoint nore than one
Central Authority and to specify the territorial extent of their powers. Where
a State has appointed nore than one Central Authority, it shall designate the
Central Authority to which applications may be addressed for transm ssion to the
appropriate Central Authority within that State.

Article 7

Central Authorities shall co-operate with each other and pronpote co-operation
anongst the conpetent authorities in their respective States to secure the
pronpt return of children and to achieve the other objects of this Convention

In particular, either directly or through any internediary, they shall take
all appropriate neasures --

a to discover the whereabouts of a child who has been wongfully renoved or
r et ai ned;



b to prevent further harmto the child or prejudice to interested parties by
taking or causing to be taken provisional neasures;

c to secure the voluntary return of the child or to bring about an anicable
resol ution of the issues;

d to exchange, where desirable, information relating to the social background
of the child;

e to provide information of a general character as to the law of their State
in connection with the application of the Convention

f toinitiate or facilitate the institution of judicial or adm nistrative
proceedings with a view to obtaining the return of the child and, in a proper
case, to make arrangenents for organizing or securing the effective exercise of
rights of access;

g where the circunstances so require, to provide or facilitate the provision
of legal aid and advice, including the participation of |egal counsel and
advi sers;

h to provide such adm nistrative arrangenents as may be necessary and
appropriate to secure the safe return of the child;

i to keep each other infornmed with respect to the operation of this
Convention and, as far as possible, to elinmnate any obstacles to its
application.

[*10499] CHAPTER IIl -- RETURN OF CHI LDREN
Article 8

Any person, institution or other body claimng that a child has been renoved
or retained in breach of custody rights may apply either to the Centra
Aut hority of the child' s habitual residence or to the Central Authority of any
other Contracting State for assistance in securing the return of the child.

The application shall contain --

a information concerning the identity of the applicant, of the child and of
the person alleged to have renoved or retained the child;

b where available, the date of birth of the child;

¢ the grounds on which the applicant's claimfor return of the child is
based;

d all available information relating to the whereabouts of the child and the
identity of the person with whomthe child is presuned to be

The application may be acconpanted or suppl enented by --
e an authenticated copy of any rel evant decision or agreenent;

f a certificate or an affidavit emanating froma Central Authority, or other
conpetent authority of the State of the child' s habitual residence, or froma
qualified person, concerning the relevant |aw of that State;

g any other rel evant docunent.
Article 9

If the Central Authority which receives an application referred to in Article
8 has reason to believe that the child is in another Contracting State, it shal
directly and without delay transnit the application to the Central Authority of



that Contracting State and informthe requesting Central Authority, or the
applicant, as the case may be.

Article 10

The Central Authority of the State where the child is shall take or cause to
be taken all appropriate nmeasures in order to obtain the voluntary return of the
child.

Article 11

The judicial or adm nistrative authorities of Contracting States shall act
expeditiously in proceedings for the return of children

If the judicial or adninistrative authority concerned has not reached a
decision within six weeks fromthe date of conmencenent of the proceedings, the
applicant or the Central Authority of the requested State, on its own initiative
or if asked by the Central Authority of the requesting State, shall have the
right to request a statenent of the reasons for the delay. |If areply is
received by the Central Authority of the requested State, that Authority shal
transmit the reply to the Central Authority of the requesting State, or to the
applicant, as the case nay be.

Article 12

VWhere a child has been wrongfully renmoved or retained in terns of Article 3
and, at the date of the commencenment of the proceedings before the judicial or
adm ni strative authority of the Contracting State where the child is, a period
of less than one year has el apsed fromthe date of the wongful renoval or
retention, the authority concerned shall order the return of the child
forthwth.

The judicial or adnministrative authority, even where the proceedi ngs have
been commenced after the expiration of the period of one year referred to in the
precedi ng paragraph, shall also order the return of the child, unless it is
demonstrated that the child is now settled in its new environnment.

Where the judicial or administrative authority in the requested State has
reason to believe that the child has been taken to another State, it may stay
the proceedings or dismiss the application for the return of the child.

Article 13

Not wi t hst andi ng the provisions of the preceding Article, the judicial or
adm ni strative authority of the requested State is not bound to order the return
of the child if the person, institution or other body which opposes its return
establishes that --

a the person, institution or other body having the care of the person of the
child was not actually exercising the custody rights at the tine of renoval or
retention, or had consented to or subsequently acquiesced in the renoval or
retention; or

b there is a grave risk that his or her return would expose the child to
physi cal or psychol ogi cal harm or otherw se place the child in an intolerable
situation.

The judicial or adm nistrative authority nmay also refuse to order the return
of the child if it finds that the child objects to being returned and has
attained an age and degree of mamturity at which it is appropriate to take
account of its views.



In considering the circunstances referred to in this Article, the judicial
and adm nistrative authorities shall take into account the information relating
to the social background of the child provided by the Central Authority or other
conpetent authority of the child's habitual residence.

Article 14

I n ascertaining whether there has been a wongful renoval or retention within
the meaning of Article 3, the judicial or administrative authorities of the
requested State nmay take notice directly of the |law of, and of judicial or
adm nistrative decisions, formally recognized or not in the State of the
habi t ual residence of the child, without recourse to the specific procedures for
the proof of that Iaw or for the recognition of foreign decisions which would
ot herwi se be applicable.

Article 15

The judicial or adnministrative authorities of a Contracting State nay, prior
to the making of an order for the return of the child, request that the
applicant obtain fromthe authorities of the State of the habitual residence of
the child a decision or other determ nation that the renoval or retention was
wrongful within the nmeaning of Article 3 of the Convention, where such a
deci sion or determination nmay be obtained in that State. The Centra
Aut horities of the Contracting States shall so far as practicabl e assi st
applicants to obtain such a decision or determn nation

[*10500] Article 16

After receiving notice of a wongful rempval or retention of a child in the
sense of Article 3, the judicial or administrative authorities of the
Contracting State to which the child has been renoved or in which it has been
retai ned shall not decide on the nmerits of rights of custody until it has been
deternmined that the child is not to be returned under this Convention or unless
an application under this Convention is not |lodged within a reasonable tine
follow ng receipt of the notice.

Article 17

The sole fact that a decision relating to custody has been given in or is
entitled to recognition in the requested State shall not be a ground for
refusing to return a child under this Convention, but the judicial or
adm ni strative authorities of the requested State may take account of the
reasons for that decision in applying this Convention

Article 18

The provisions of this Chapter do not limt the power of a judicial or
adm ni strative authority to order the return of the child at any tine.

Article 19

A deci sion under this Convention concerning the return of the child shall not
be taken to be a determi nation on the nerits of any custody issue.

Article 20

The return of the child under the provisions of Article 12 may be refused if
this would not be pernmitted by the fundanental principles of the requested State
relating to the protection of hunman rights and fundanental freedons.

CHAPTER |V -- RI GHTS OF ACCESS
Article 21



An application to make arrangenents for organizing or securing the effective
exercise of rights of access may be presented to the Central Authorities of the
Contracting States in the sane way as an application for the return of a child.

The Central Authorities are bound by the obligations of co-operation which
are set forth in Article 7 to pronpte the peaceful enjoynent of access rights
and the fulfilnment of any conditions to which the exercise of those rights may
be subject. The Central Authorities shall take steps to renpve, as far as
possible, all obstacles to the exercise of such rights. The Centra
Aut horities, either directly or through internmediaries, nmay initiate or assist
in the institution of proceedings with a view to organizing or protecting these
rights and securing respect for the conditions to which the exercise of these
rights nay be subject.

CHAPTER V -- GENERAL PROVI SI ONS
Article 22

No security, bond or deposit, however described, shall be required to
guar antee the paynent of costs and expenses in the judicial or admnistrative
proceedings falling within the scope of this Convention

Article 23

No legalization or sinmlar formality nmay be required in the context of this
Conventi on.

Article 24

Any application, conmunication or other document sent to the Centra
Aut hority of the requested State shall be in the original |anguage, and shall be
acconpanied by a translation into the official |anguage or one of the official
| anguages of the requested State or, where that is not feasible, a translation
into French or Engli sh.

However, a Contracting State may, by nmmking a reservation in accordance with
Article 42, object to the use of either French or English, but not both, in any
application, comunication or other docunent sent to its Central Authority.

Article 25

National s of the Contracting States and persons who are habitually resident
within those States shall be entitled in matters concerned with the application
of this Convention to legal aid and advice in any other Contracting State on the
same conditions as if they thenselves were nationals of and habitually resident
in that State.

Article 26
Each Central Authority shall bear its own costs in applying this Convention.

Central Authorities and other public services of Contracting States shall not
i npose any charges in relation to applications submitted under this Convention
In particular, they may not require any paynent fromthe applicant towards the
costs and expenses of the proceedings or, where applicable, those arising from
the participation of |egal counsel or advisers. However, they may require the
paynent of the expenses incurred or to be incurred in inplenmenting the return of
the child.

However, a Contracting State may, by nmmking a reservation in accordance with
Article 42, declare that it shall not be bound to assune any costs referred to
in the preceding paragraph resulting fromthe participation of |egal counsel or



advi sers or fromcourt proceedi ngs, except insofar as those costs nay be covered
by its system of | egal aid and advi ce.

Upon ordering the return of a child or issuing an order concerning rights of
access under this Convention, the judicial or adm nistrative authorities my,
where appropriate, direct the person who renmoved or retained the child, or who
prevented the exercise of rights of access, to pay necessary expenses incurred
by or on behalf of the applicant, including travel expenses, any costs incurred
or paynents made for locating the child, the costs of |egal representation of
the applicant, and those of returning the child.

Article 27

VWhen it is manifest that the requirenments of this Convention are not
fulfilled or that the application is otherwi se not well founded, a Centra
Aut hority is not bound to accept the application. |In that case, the Centra
Aut hority shall forthwith informthe applicant or the Central Authority through
whi ch the application was subnmitted, as the case nmay be, of its reasons.

Article 28

A Central Authority may require that the application be acconpanied by a
written authorization enpowering it to act on behalf of the applicant, or to
designate a representative so to act.

[*10501] Article 29

Thi s Convention shall not preclude any person, institution or body who clains
that there has been a breach of custody or access rights within the neani ng of
Article 3 or 21 fromapplying directly to the judicial or admnistrative
authorities of a Contracting State, whether or not under the provisions of this
Conventi on.

Article 30

Any application submtted to the Central Authorities or directly to the
judicial or administrative authorities of a Contracting State in accordance with
the ternms of this Convention, together with docunents and any other infornmation
appended thereto or provided by a Central Authority, shall be adnissible in the
courts or adnministrative authorities of the Contracting States.

Article 31

In relation to a State which in matters of custody of children has two or
nore systens of |law applicable in different territorial units --

a any reference to habitual residence in that State shall be construed as
referring to habitual residence in a territorial unit of that State;

b any reference to the | aw of the State of habitual residence shall be
construed as referring to the law of the territorial unit in that State where
the child habitually resides.

Article 32

In relation to a State which in matters of custody of children has two or
more systens of |aw applicable to different categories of persons, any reference
to the law of that State shall be construed as referring to the | egal system
specified by the | aw of that State.

Article 33



A State within which different territorial units have their own rules of |aw
in respect of custody of children shall not be bound to apply this Convention
where a State with a unified system of | aw would not be bound to do so.

Article 34

This Convention shall take priority in matters within its scope over the
Convention of 5 Cctober 1961 concerning the powers of authorities and the | aw
applicable in respect of the protection of minors, as between Parties to both
Conventions. O herw se the present Convention shall not restrict the
application of an international instrunent in force between the State of origin
and the State addressed or other |aw of the State addressed for the purposes of
obtaining the return of a child who has been wrongfully renoved or retained or
of organi zing access rights.

Article 35

Thi s Convention shall apply as between Contracting States only to w ongful
removal s or retentions occurring after its entry into force in those States.

VWhere a declaration has been nade under Article 39 or 40, the reference in
the preceding paragraph to a Contracting State shall be taken to refer to the
territorial unit or units in relation to which this Convention applies.

Article 36

Not hing in this Convention shall prevent two or nore Contracting States, in
order to limt the restrictions to which the return of the child may be subject,
from agreei ng anong thensel ves to derogate from any provisions of this
Convention which may inply such a restriction

CHAPTER VI -- FI NAL CLAUSES
Article 37

The Convention shall be open for signature by the States which were Menbers
of the Hague Conference on Private International Law at the tine of its
Fourteent h Session

It shall be ratified, accepted or approved and the instrunents of
ratification, acceptance or approval shall be deposited with the Mnistry of
Foreign Affairs of the Kingdom of the Netherl ands.

Article 38
Any other State nmay accede to the Convention

The instrument of accession shall be deposited with the Mnistry of Foreign
Affairs of the Kingdom of the Netherl ands.

The Convention shall enter into force for a State acceding to it on the first
day of the third calendar nonth after the deposit of its instrunent of
accessi on.

The accession will have effect only as regards the rel ations between the
acceding State and such Contracting States as will have declared their
acceptance of the accession. Such a declaration will also have to be nade by
any Menber State ratifying, accepting or approving the Convention after an
accession. Such declaration shall be deposited at the Mnistry of Foreign
Affairs of the Kingdom of the Netherlands; this Mnistry shall forward, through
di pl omatic channels, a certified copy to each of the Contracting States.



The Convention will enter into force as between the acceding State and the
State that has declared its acceptance of the accession on the first day of the
third cal endar nonth after the deposit of the declaration of acceptance.

Article 39

Any State nay, at the tinme of signature, ratification, acceptance, approva
or accession, declare that the Convention shall extend to all the territories
for the international relations of which it is responsible, or to one or nore of
t hem Such a declaration shall take effect at the time the Convention enters
into force for that State.

Such declaration, as well as any subsequent extension, shall be notified to
the Mnistry of Foreign Affairs of the Kingdom of the Netherl ands.

Article 40

If a Contracting State has two or nore territorial units in which different
systens of |law are applicable in relation to matters dealt with in this
Convention, it may at the tine of signature, ratification, acceptance, approva
or accession declare that this Convention shall entend to all its territorial
units or only to one or nore of themand may nodify this declaration by
subnm tting anot her declaration at any tine.

Any such declaration shall be notified to the Mnistry of Foreign Affairs of
the Kingdom of the Netherlands and shall state expressly the territorial units
to which the Convention applies.

[*10502] Article 41

VWhere a Contracting State has a system of governnent under which executive
judicial and | egislative powers are distributed between central and other
authorities within that State, its signature or ratification, acceptance or
approval of, or accession to this Convention, or its nmaking of any declaration
interns of Article 40 shall carry no inplication as to the interna
distribution of powers within that State.

Article 42

Any State nay, not later than the tinme of ratification, acceptance, approva
or accession, or at the tinme of making a declaration in ternms of Article 39 or
40, make one or both of the reservations provided for in Article 24 and Article
26, third paragraph. No other reservation shall be pernitted.

Any State nmay at any tinme withdraw a reservation it has nmade. The wi t hdrawa
shall be notified to the Mnistry of Foreign Affairs of the Kingdom of the
Net her | ands.

The reservation shall cease to have effect on the first day of the third
cal endar nmonth after the notification referred to in the precedi ng paragraph.

Article 43

The Convention shall enter into force on the first day of the third cal endar
month after the deposit of the third instrument of ratification, acceptance,
approval or accession referred to in Articles 37 and 38.

Thereafter the Convention shall enter into force --

1 for each State ratifying, accepting, approving or acceding to it
subsequently, on the first day of the third calendar nonth after the deposit of
its instrunment of ratification, acceptance, approval or accession



2 for any territory or territorial unit to which the Convention has been
extended in conformity with Article 39 or 40, on the first day of the third
cal endar nonth after the notification referred to in that Article.

Article 44

The Convention shall remain in force for five years fromthe date of its
entry into force in accordance with the first paragraph of Article 43 even for
St at es whi ch subsequently have ratified, accepted, approved it or acceded to it.

If there has been no denunciation, it shall be renewed tacitly every five
years.

Any denunciation shall be notified to the Mnistry of Foreign Affairs of the
Ki ngdom of the Netherlands at |east six nonths before the expiry of the five
year period. It may be limted to certain of the territories or territorial
units to which the Convention applies.

The denunci ation shall have effect only as regards the State which has
notified it. The Convention shall remain in force for the other Contracting
St at es.

Article 45

The M nistry of Foreign Affairs of the Kingdom of the Netherl ands shal
notify the States Menbers of the Conference, and the States which have acceded
in accordance with Article 38, of the followi ng --

1 the signatures and ratifications, acceptances and approvals referred to in
Article 37;

2 the accessions referred to in Article 38;

3 the date on which the Convention enters into force in accordance with
Article 43;

4 the extensions referred to in Article 39;
5 the declarations referred to in Articles 38 and 40;

6 the reservations referred to in Article 24 and Article 26, third paragraph,
and the withdrawals referred to in Article 42

7 the denunciations referred to in Article 44.

In witness whereof the undersigned, being duly authorized thereto, have
signed this Convention

Done at The Hague, on the 25th day of October, 1980, in the English and
French | anguages, both texts being equally authentic, in a single copy which
shall be deposited in the archives of the Governnent of the Kingdom of the
Net herl ands, and of which a certified copy shall be sent, through diplonmatic
channel s, to each of the States Menbers of the Hague Conference on Private
International Law at the date of its Fourteenth Session

Bl LLI NG CODE 4710-08-C

[ *10503] Appendix C -- Legal Analysis of the Hague Convention on the Civi
Aspects of International Child Abduction

I ntroduction

The Hague Convention on the Civil Aspects of International Child Abduction
consi sts of six chapters containing forty-five articles. While not formally
incorporated into the Convention, a nodel form was prepared when the Convention



was adopted by the Hague Conference on Private International Law and was
recommended for use in nmeking application for the return of wongfully renoved
or retained children. A copy of that formis annexed to this Legal Analysis.
(The formto be used for the return of children fromthe United States may seek
addi tional information.)

Tabl e of Contents

To facilitate understandi ng of the Convention by the Senate and the use and
interpretation of the Convention by parents, judges, |awers and public and
private agency personnel, the articles are anal yzed and discussed in the
foll owi ng categori es:

I. Children Protected by the Convention
(Preanble, Article 1)
Age (Articles 4, 36, 18, 29, 34, 13)

B. Residence (Article 4)

C. Timng/cases covered (Article 35)

D. Effect of custody order concerning the child

1. Existing custody orders (Articles 17, 3)

2. Pre-decree renpvals or retentions (Article 3)

I'l. Conduct Actionable Under the Convention

A. International "child abduction" not crimninal: Hague Convention

di stinguished fromextradition treaties (Article 12)
B. "Wongful renmoval or retention" (Articles 1, 3, 5(a))

1. Holders of rights protected by the Convention (i.e., with respect to whom
the renoval or retention is wongful)

(a) "Person, institution or other body" (Article 3(a), (b))
(b) "Jointly or alone" (Article 3(a), (b))

2. Defined

(a) Breach of "custody rights" (Articles 3(a), 5(a))

(b) "Custody rights" determ ned by |law of child's habitual residence
(Articles 3(a), 31, 32, 33)

(c) Sources of "Custody rights" (Article 3, |ast paragraph)
i. Operation of law (Articles 3, 15)

ii. Judicial or administrative decision (Article 3)

iii. Agreenment having |egal effect (Article 3)

(d) "Actually exercised" (Articles 3(b), 5, 8(c), 13)

I'l'l Judicial Proceedings for Return of the Child

A. Right to seek return (Articles 29, 12, 34, 8)

B Legal advice and costs (Articles 25, 26, 42)

C. Pleading requirenents (Articles 8, 24)

D. Adnmissibility of evidence (Articles 30, 23)



Judi ci al pronptitude/status report (Article 11)
Judicial notice (Article 14)
Court deternmination of "wongful ness" (Articles 15, 3, 11, 12, 14)

I o mm

. Constraints upon courts in requested states in nmaking substantive custody
decisions (Article 16)

I. Duty to return not absolute
1. Tenmporal qualifications
(a) Article 4
(b) Article 35
(c) Article 12
2. Article 13 limtations on return obligation
(a) Legislative history (Articles 13, 20)
(b) Non-exercise of custody rights (Articles 13(a), 3(b))
(c) Grave risk of harmintolerable situation (Article 13(b))
(d) Child's preference (Article 13)
(e) Role of social studies
3. Article 20
4 Cust ody order no defense to return (Article 17)
J. Return of the child (Article 12)
1 Return order not on custody nerits (Article 19)
2 Costs, fees and expenses shifted to abductor (Article 26)
IV. Central Authority
(Articles 1, 10, 21)
A.  Establishnment of Central Authority (Article 6)
B. Duties (Article 7)
C. Oher Tasks (Articles 8, 9, 10, 11, 15, 21, 26, 27, 28)
1. Processing applications (Articles 8, 9, 27, 28)
2. Assistance in connection with judicial proceedings
(a) Request for status report (Article 11)
(b) Social studies/background reports (Article 13)
(c) Deternmination of "wongful ness" (Article 15)
(d) Costs (Article 26), reservation (Articles 42, 22)
V. Access Rights -- Article 21
Renedi es for breach (Articles 21, 12)

B. Defined (Article 5(b))
C. Procedure for obtaining relief (Articles 21, 8, 7)
D. Alternative renedies (Articles 18, 29, 34)



VI . M scel | aneous and Fi nal Cl auses

A Article 36

B. Articles 37 and 38

C. Articles 42, 43 and 44
D. Articles 39 and 40

E. Article 41

F. Article 45

Annexes

-- Reconmended Return Application Form
-- Bi bliography
Gui de to Term nology Used in the Legal Analysis

"Abduction" as used in the Convention title is not intended in a crimna
sense. That termis shorthand for the phrase "wongful renmoval or retention”
whi ch appears throughout the text, beginning with the preanbul ar | anguage and
Article 1. Generally speaking, "wongful renoval"” refers to the taking of a
child fromthe person who was actually exercising custody of the child.
"Wongful retention” refers to the act of keeping the child wi thout the consent
of the person who was actually exercising custody. The archetype of this
conduct is the refusal by the noncustodial parent to return a child at the end
of an authorized visitation period. "Wongful retention" is not intended by
this Convention to cover refusal by the custodial parent to permt visitation by
the other parent. Such obstruction of visitation nmay be redressed in accordance
with Article 21.

The term "abductor” as used in this analysis refers to the person alleged to
have wrongfully renoved or retained a child. This person is also referred to as
the "al |l eged wongdoer"” or the "respondent."

The term "person” as used in this analysis includes the person, institution
or other body who (or which) actually exercised custody prior to the abduction
and is seeking the child' s return. The "person" seeking the child's return is
also referred to as "applicant" and "petitioner."

The ternms "court"” and "judicial authority" are used throughout the analysis
to mean both judicial and adm nistrative bodi es enmpowered to nmake deci sions on
petitions nmade pursuant to this Convention. "Judicial decree" and "court order”
i kewi se include decisions made by courts or adm nistrative bodi es.

"Country of origin" and "requesting country” refer to the child s country
("State") of habitual residence prior to the wongful renoval or retention
"Country addressed" refers to the country ("State") where the child is |ocated
or the country to which the child is believed to have been taken. It is in that
country that a judicial or adm nistrative proceeding for return would be
br ought .

"Access rights" correspond to "visitation rights."

Ref erences to the "reporter"” are to Elisa Perez-Vera, the official Hague
Conference reporter for the Convention. Her explanatory report is recognized by
the Conference as the official history and conmentary on the Convention and is a
source of background on the nmeani ng of the provisions of the Convention
available to all States beconming parties to it. It is referred to herein as the
"Perez-Vera Report." The Perez-Vera Report appears in Actes et [*10504]



docunents de |la Quatorzieme Session (1980), Volune Il1l, Child Abduction, edited
by the Permanent Bureau of the Hague Conference on Private International Law,
The Hague, Netherlands. (The volume may be ordered fromthe Netherlands
Governnment Printing and Publishing Office, 1 Christoffel Plantijnstraat, Postbox
20014, 2500 EA The Hague, Netherl ands.)

I. Children Protected by the Convention

A fundanmental purpose of the Hague Convention is to protect children from
wrongful international renovals or retentions by persons bent on obtaining their
physi cal and/or |egal custody. Children who are wongfully nmoved from country
to country are deprived of the stable relationships which the Convention is
designed pronptly to restore. Contracting States are obliged by Article 2 to
take all appropriate neasures to inplenent the objectives of the Convention as
set forth in Article 1: (1) To secure the pronpt return of children wongfully
removed to or retained in any Contracting State; and (2) to ensure that rights
of custody and of access under the | aw of one Contracting State are effectively
respected in other Contracting States. Wile these objectives are universal in
their appeal, the Convention does not cover all children who m ght be victins of
wrongful takings or retentions. A threshold inquiry, therefore, is whether the
child who has been abducted or retained is subject to the Convention's
provisions. Only if the child falls within the scope of the Convention will the
adm ni strative and judicial nmechani snms of the Convention apply.

A, Age

The Convention applies only to children under the age of sixteen (16). Even
if achildis under sixteen at the time of the wongful renoval or retention as
wel | as when the Convention is invoked, the Convention ceases to apply when the
child reaches sixteen. Article 4.

Absent action by governnents to expand coverage of the Convention to children
aged si xteen and above pursuant to Article 36, the Convention itself is
unavail able as the | egal vehicle for securing return of a child sixteen or
ol der. However, it does not bar return of such child by other neans.

Articles 18, 29 and 34 neke clear that the Convention is a nonexclusive
renedy in cases of international child abduction. Article 18 provides that the
Convention does not limt the power of a judicial authority to order return of a
child at any time, presumably under other |aws, procedures or comty,
irrespective of the child' s age. Article 29 permits the person who clains a
breach of custody or access rights, as defined by Articles 3 and 21, to bypass
the Convention conpletely by invoking any applicable |laws or procedures to
secure the child's return. Likewise, Article 34 provides that the Convention
shall not restrict the application of any law in the State addressed for
pur poses of obtaining the child s return or for organizing visitation rights.
Assunmi ng such laws are not restricted to children under sixteen, a child sixteen
or over may be returned pursuant to their provisions.

Not wi t hst andi ng the general application of the Convention to children under
si xteen, it should be noted that the wi shes of nature children regarding their
return are not ignored by the Convention. Article 13 pernits, but does not
require, the judicial authority to refuse to order the child returned if the
child "objects to being returned and has attai ned an age and degree of maturity
at which it is appropriate to take account of its views." The role of the
child' s preference in return proceedings is discussed further at 111.1(2)(d),
infra.

B. Resi dence



In order for the Convention to apply the child nust have been "habitually
resident in a Contracting State i medi ately before any breach of custody or
access rights." Article 4. In practical terns, the Convention nmay be invoked
only where the child was habitually resident in a Contracting State and taken to
or retained in another Contracting State. Accordingly, child abduction and
retention cases are actionable under the Convention if they are international in
nature (as opposed to interstate), and provided the Convention has entered into
force for both countries involved. See discussion of Article 38, VI.B, infra.

To illustrate, take the case of a child abducted to California fromhis hone
in New York. The Convention could not be invoked to secure the return of such
child. This is true even if one of the child' s parents is an Anerican citizen
and the other a foreign national. The Uniform Child Custody Jurisdiction Act
(UCCJA) and/or the Parental Kidnapping Prevention Act (PKPA), donestic state and
federal |aw, respectively, would govern the return of the child in question. |If
the sane child were renoved from New York to Canada, application under the
Convention could be nade to secure the child' s return provided the Convention
had entered into force both for the United States and the Canadi an province to
which the child was taken. An alternative renmedy might also |lie under other
Canadian law. If the child had been renoved from Canada and taken to the United
States, the aggrieved custodial parent in Canada could seek to secure the
child s return by petitioning for enforcenent of a Canadi an custody order
pursuant to the UCCIA, or by invoking the Convention, or both.

C. Timng/Cases Covered

Article 35 states that the Convention shall apply as between Contracting
States only to wongful renovals or retentions occurring after its entry into
force in those States. Following a strict interpretation of that Article, the
Convention will not apply to a child who is wongfully shifted from one
Contracting State to another if the wongful renoval or retention occurred
before the Convention's entry into force in those States. However, under a
l'iberal interpretation Article 35 could be construed to cover wongful renova
or retention cases which began before the Convention took effect but which
continued and were ongoing after its entry into force.

D. Effect of Custody Order Concerning the Child
1. Existing Custody Orders

Children who otherwise fall within the scope of the Convention are not
automatically renoved fromits protections by virtue of a judicial decision
awar di ng custody to the alleged wongdoer. This is true whether the decision as
to custody was made, or is entitled to recognition, in the State to which the
child has been taken. Under Article 17 that State cannot refuse to return a
child solely on the basis of a court order awarding custody to the alleged
wr ongdoer nmde by one of its own courts or by the courts of another country.
This provision is intended to ensure, inter alia, that the Convention takes
precedence over decrees made in favor of abductors before the court had notice
of the wongful renoval or retention

Thus, under Article 17 the person who wongfully renoves or retains the child
in a Contracting State cannot insulate the child fromthe Convention's return
provi sions nerely by obtaining a custody order in the country of new residence,
or by seeking there to enforce another country's order. Nor may the all eged
wrongdoer rely upon a stal e decree awarding himor her custody, the provisions
of which have been [*10505] derogated from subsequently by agreenent or
acqui escence of the parties, to prevent the child s return under the Convention
Article 3.



It should be noted that Article 17 does pernit a court to take into account
the reasons underlying an existing custody decree when it applies the
Conventi on.

1. Pre- Decree Renpvals or Retentions

Chil dren who are wrongfully renpoved or retained prior to the entry of a
custody order are protected by the Convention. There need not be a custody
order in effect in order to invoke the Convention's return provisions.

Accordi ngly, under the Convention a child will be ordered returned to the person
with whom he or she was habitually resident in pre-decree abduction cases as
wel |l as in cases involving violations of existing custody orders.

Application of the Convention to pre-decree cases cones to grips with the
reality that many children are abducted or retained |long before custody actions
have been initiated. |In this manner a child is not prejudiced by the |ega
i naction of his or her physical custodian, who may not have anticipated the
abduction, and the abductor is denied any |egal advantage since the child is
subject to the return provisions of the Convention

The Convention's treatnment of pre-decree abduction cases is distinguishable
fromthe Council of Europe's Convention on Recognition and Enorcenent of
Deci sions Relating to the Custody of Children, adopted in Strasbourg, France in
Novenber 1979 ("Strasbourg Convention"), and from donestic law in the United
States, specifically the UCCIA and the PKPA, all of which provide for
enforcenment of custody decrees. Although the UCCIA and PKPA pernit enforcenent
of a decree obtained by a parent in the honme state after the child has been
renoved fromthat state, in the absence of such decree the enforcenent
provi sions of those |aws are inoperative. |In contrast to the restoration of the
|l egal status quo ante brought about by application of the UCCIA, the PKPA and
the Strasbourg Convention, the Hague Convention seeks restoration of the factua
status quo ante and is not contingent on the existence of a custody decree. The
Convention is pren sed upon the notion that the child should be pronptly
restored to his or her country of habitual residence so that a court there can
exanine the nerits of the custody dispute and award custody in the child' s best
i nterests.

Pre-decree abductions are discussed in greater detail in the section dealing
with actionable conduct. See I1.B(2)(c)(i).

11, Conduct Actionabl e Under the Convention

A. "International Child Abduction" not Criminal: Hague Convention
Di stingui shed From Extradition Treaties

Despite the use of the term "abduction" in its title, the Hague Convention is
not an extradition treaty. The conduct nmade actionable by the Convention -- the
wrongful renoval or retention of children -- is wongful not in a crimninal sense
but in a civil sense.

The Hague Convention establishes civil procedures to secure the return of so-
call ed "abducted" children. Article 12. In this manner the Hague Convention
seeks to satisfy the overriding concern of the aggrieved parent. The Convention
is not concerned with the question of whether the person found to have
wrongfully renmoved or retained the child returns to the child's country of
habi t ual resi dence once the child has been returned pursuant to the Convention
This is in contrast to the crimnal extradition process which is designed to
secure the return of the fugitive wong-doer. |ndeed, when the fugitive-parent
is extradited for trial or to serve a crimnal sentence, there is no guarantee
that the abducted child will also be returned.



While it is uncertain whether crininal extradition treaties will be routinely
i nvoked in international custody cases between countries for which the Hague
Convention is in force, nothing in the Convention bars their application or use.

B. Wongful Renpval or Retention

The Convention's first stated objective is to secure the pronpt return of
children who are wrongfully renoved fromor retained in any Contracting State.
Article 1(a). (The second stated objective, i.e., to ensure that rights of
custody and of access under the | aw of one Contracting State are effectively
exercised in other Contracting States (Article 1(b)), is discussed under the
headi ng "Access Rights," V., infra.) The renoval or retention nust be w ongful
within the meaning of Article 3, as further clarified by Article 5(a), in order
to trigger the return procedures established by the Convention. Article 3
provi des that the renoval or retention of a child is to be considered w ongful
wher e:

(a) it is in breach of custody rights attributed to a person, an institution
or another body, either jointly or alone, under the law of the State in which
the child was habitually resident imediately before the renpval or retention
and (b) at the tine of the renmoval or retention those rights were actually
exercised, either jointly or alone, or would have been so exercised but for the
renoval or retention.

This Article is a cornerstone of the Convention. It is analyzed by exam ning
two questions:

1. Wo holds rights protected by the Convention (or, with respect to whomis
the renoval or retention deenmed to be wongful ?); and

2. \What are the factual and |legal elenents of a wongful renpval or
retention?

1. Holders of Rights Protected by the Convention

(a) "Person, institution or other body". While the child is the ultimte
beneficiary of the Convention's judicial and adm nistrative machinery, the
child s role under the Convention is passive. 1In contrast, it is up to the
"person, institution or other body" (hereinafter referred to sinply as "the
person”) who "actually exercised" custody of the child prior to the abduction
or who woul d have exercised custody but for the abduction, to invoke the
Convention to secure the child's return. Article 3 (a), (b). It is this person
who hol ds the rights protected by the Convention and who has the right to seek
relief pursuant to its terns.

Since the vast majority of abduction cases arises in the context of divorce
or separation, the person envisioned by Article 3(a) nobst often will be the
child' s parent. The typical scenario would involve one parent taking a child
fromone Contracting State to another Contracting State over objections of the
parent with whom the child had been I|iving.

However, there may be situations in which a person other than a biol ogica
parent has actually been exercising custody of the child and is therefore
eligible to seek the child's return pursuant to the Convention. An exanple
woul d be a grandparent who has had physical custody of a child follow ng the
death of the parent with whomthe child had been residing. |If the child is
subsequently renoved fromthe custody of the grandparent by the surviving
parent, the aggrieved grandparent could invoke the Convention to secure the
child' s return. |In another situation, the child may be in the care of foster
parents. |If custody rights exercised by the foster parents are breached, for



i nstance, by abduction of the child by its biological parent, the foster parents
[ *10506] could invoke the Convention to secure the child's return

In the two foregoing exanples (not intended to be exhaustive) a famly
rel ati onship existed between the victimchild and the person who had the right
to seek the child's return. However, institutions such as public or private
child care agencies also may have custody rights the breach of which would be
renedi abl e under the Convention. |If a natural parent relinquishes parenta
rights to a child and the child is subsequently placed in the care of an
adopti on agency, that agency may invoke the Convention to recover the child if
the child is abducted by its parent(s).

(b) "Jointly or alone". Article 3 (a) and (b) recogni ze that custody rights
may be held either jointly or alone. Two persons, typically nother and father,
can exercise joint custody, either by court order follow ng a custody
adj udi cation, or by operation of law prior to the entry of a decree. The
Conventi on does not distinguish between these two situations, as the commentary
of the Convention reporter indicates:

Now, from the Convention's standpoint, the renoval of a child by one of the
joint holders without the consent of the other, is wongful, and this
wrongful ness derives in this particular case, not fromsonme action in breach of
a particular law, but fromthe fact that such action has disregarded the rights
of the other parent which are also protected by law, and has interfered with
their normal exercise. The Convention's true nature is revealed nost clearly in
these situations: it is not concerned with establishing the person to whom
custody of the child will belong at some point in the future, nor with the
situations in which it may prove necessary to nodify a decision awarding joint
custody on the basis of facts which have subsequently changed. It seeks, nore
sinmply, to prevent a later decision on the matter being influenced by a change
of circunstances brought about through unilateral action by one of the parties.
Perez-Vera Report, paragraph 71 at 447-448

Article 3(a) ensures the application of the Convention to pre-decree
abductions, since it protects the rights of a parent who was exercising custody
of the child jointly with the abductor at the tine of the abduction, before the
i ssuance of a custody decree.

2. "Wongful Renmpval or Retention" Defined

The obligation to return an abducted child to the person entitled to custody
arises only if the renoval or the retention is wongful within the neaning of
the Convention. To be considered wongful, certain factual and | egal elenents
must be present.

(a) Breach of "custody rights". The renpval or retention nust be in breach of
"custody rights,"” defined in Article 5(a) as "rights relating to the care of the
person of the child and, in particular, the right to determne the child' s place
of residence.”

Accordingly, a parent who sends his or her child to live with a caretaker has
not relinquished custody rights but rather has exercised themw thin the neaning
of the Convention. Likew se, a parent hospitalized for a protracted period who
pl aces the child with grandparents or other relatives for the duration of the
illness has effectively exercised custody.

(b) "Custody rights" determ ned by law of child's habitual residence. In
addition to including the right to determne the child' s residence (Article
5(a)), the term"custody rights" covers a collection of rights which take on
more specific nmeaning by reference to the Iaw of the country in which the child



was habitually resident inmediately before the renpval or retention. Article
3(a). Nothing in the Convention |limts this "law' to the internal |aw of the
State of the child's habitual residence. Consequently, it could include the
| aws of another State if the choice of law rules in the State of habitua

resi dence so indicate.

If a country has nore than one territorial unit, the habitual residence
refers to the particular territorial unit in which the child was resident, and
the applicable |aws are those in effect in that territorial unit. Article 31.
In the United States, the law in force in the state in which a child was
habitual |y resident (as possibly preenpted by federal |egislation enacted in
connection with U.S. ratification of the Convention) would be applicable for the
determ nation as to whether a rempval or retention is wongful.

Articles 32 and 33 also control, respectively, how and whet her the Convention
applies in States with nore than one | egal system Perez-Vera Report,
par agraphs 141 and 142 at 470.

(c) Sources of "custody rights". Although the Convention does not
exhaustively list all possible sources fromwhich custody rights nay derive, it
does identify three sources. According to the final paragraph of Article 3,
custody rights may arise: (1) by operation of law, (2) by reason of a judicial
or administrative decision; or (3) by reason of an agreenent having | egal effect
under the law of that State.

i. Custody rights arising by operation of |law Custody rights which arise by
operation of law in the State of habitual residence are protected; they need not
be conferred by court order to fall within the scope of the Convention. Article
3. Thus, a person whose child is abducted prior to the entry of a custody order
is not required to obtain a custody order in the State of the child' s habitua
residence as a prerequisite to invoking the Convention's return provisions.

In the United States, as a general proposition both parents have equal rights
of custody of their children prior to the issuance of a court order allocating
rights between them |If one parent interferes with the other's equal rights by
unilaterally renoving or retaining the child abroad wi thout consent of the other
parent, such interference could constitute wongful conduct wi thin the nmeaning
of the Convention. (See excerpts from Perez-Vera Report quoted at |1.B.1(b),
supra.) Thus, a parent left in the United States after a pre-decree abduction
could seek return of a child froma Contracting State abroad pursuant to the
Convention. 1In cases involving children wongfully brought to or retained in
the United States froma Contracting State abroad prior to the entry of a
decree, in the absence of an agreement between the parties the question of
wr ongf ul ness woul d be resolved by looking to the law of the child's country of
habi t ual residence.

Al t hough a custody decree is not needed to invoke the Convention, there are
two situations in which the aggrieved parent may neverthel ess benefit by
securing a custody order, assuming the courts can hear swiftly a petition for
custody. First, to the extent that an award of custody to the |eft-behind
parent (or other person) is based in part upon an express finding by the court
that the child' s renpval or retention was wongful within the neaning of Article
3, the applicant anticipates a possible request by the judicial authority
appl ying the Convention, pursuant to Article 15, for a court deternination of
wrongful ness. This nmay accel erate disposition of a return petition under the
Convention. Second, a person outside the United States who obtains a custody
decree froma foreign court subsequent to the child' s abduction, after notice
and opportunity to be heard have been accorded to the absconding parent, nmay be
able to invoke either the Convention or the UCCIA. or both, to secure the



child's return fromthe United States. The UCCIA may be preferable inasnuch as
its enforcenent provisions are not subject to the exceptions contained in the
Conventi on.

ii. Custody rights arising by reason of judicial or adninistrative decision
Custody rights enbodied in judicial or [*10507] admi nistrative decisions fal
within the Convention's scope. Wile custody determinations in the United
States are nmade by state courts, in sone Contracting States, notably the
Scandi navi an countries, adm nistrative bodies are enpowered to decide nmatters
relating to child custody including the allocation of custody and visitation
rights. Hence the reference to "admi nistrative decisions" in Article 3.

The | anguage used in this part of the Convention can be m sleading. Even
when custody rights are conferred by court decree, technically speaking the
Conventi on does not mandate recognition and enforcenent of that decree.

Instead, it seeks only to restore the factual custody arrangenents that existed
prior to the wongful renoval or retention (which incidentally in many cases
will be the same as those specified by court order).

Finally, the court order need not have been made by a court in the State of
the child' s habitual residence. 1t could be one originating froma third
country. As the reporter points out, when custody rights were exercised in the
State of the child's habitual residence on the basis of a foreign decree, the
Convention does not require that the decree have been fornally recognized.
Perez-Vera Report, paragraph 69 at 447.

iii. Custody rights arising by reason of agreement having |egal effect.
Parties who enter into a private agreenent concerning a child' s custody have
recourse under the Convention if those custody rights are breached. Article 3.
The only linmtation is that the agreenment have | egal effect under the | aw of the
child' s habitual residence.

Comments of the United States with respect to | anguage contained in an
earlier draft of the Convention (i.e., that the agreenent "have the force of
|l aw') shed sone light on the neaning of the expression "an agreenment having
|l egal effect". In the U S. view, the provision should be interpreted
expansively to cover nore than only those agreenents that have been incorporated
in or referred to in a custody judgnent. Actes et docunents de |a Quatorziene
Session, (1980) Volune II11. Child Abduction, Comments of Governnents at 240
The reporter's observations affirma broad interpretation of this provision

As regards the definition of an agreenent which has "legal effect” in terns
of a particular law, it seenms that there nust be included within it any sort of
agreenent which is not prohibited by such a |l aw and which may provide a basis
for presenting a legal claimto the conpetent authorities. Perez-Vera Report,
paragraph 70 at 447

(d) "Actually exercised". The npst predictable fact pattern under the
Convention will involve the abduction of a child directly fromthe parent who
was actually exercising physical custody at the tine of the abduction

To invoke the Convention, the hol der of custody rights nmust allege that he or
she actually exercised those rights at the tinme of the breach or would have
exerci sed them but for the breach. Article 3(b). Under Article 5, custody
rights are defined to include the right to deternmine the child' s place of
residence. Thus, if a child is abducted fromthe physical custody of the person
in whose care the child has been entrusted by the custodial parent who was
"actually exercising" custody, it is the parent who placed the child who may
meke application under the Convention for the child's return



Very little is required of the applicant in support of the allegation that
custody rights have actually been or would have been exercised. The applicant
need only provide sone prelimnary evidence that he or she actually exercised
custody of the child, for instance, took physical care of the child. Perez-Vera
Report, paragraph 73 at 448. The Report points out the infornmal nature of the
pl eadi ng and proof requirenents; Article 8(c) merely requires a statement in the
application to the Central Authority as to "the grounds on which the applicant's
claimfor return of the child is based.” Id.

In the schene of the Convention it is presuned that the person who has
custody actually exercised it. Article 13 places on the alleged abductor the
burden of proving the nonexercise of custody rights by the applicant as an
exception to the return obligation. Here, again, the reporter's coments are
i nsi ght ful

Thus, we may conclude that the Convention, taken as a whole, is built upon
the tacit presunption that the person who has care of the child actually
exerci ses custody over it. This idea has to be overcone by discharging the
burden of proof which has shifted, as is normal with any presunption (i.e.

di scharged by the "abductor” if he wishes to prevent the return of the child.)
Perez-Vera Report paragraph 73 at 449.

I'll1. Judicial Proceedings for Return of Child
A. Right To Seek Return

When a person's custody rights have been breached by the wongful renoval or
retention of the child by another, he or she can seek return of the child
pursuant to the Convention. This right of return is the core of the Convention
The Convention establishes two neans by which the child my be returned. One is
through direct application by the aggrieved person to a court in the Contracting
State to which the child has been taken or in which the child is being kept.
Articles 12, 29. The other is through application to the Central Authority to
be established by every Contracting State. Article 8. These renedies are not
mut ual Iy excl usive; the aggrieved person may invoke either or both of them
Mor eover, the aggrieved person may al so pursue renedi es outside the Convention
Articles 18, 29 and 34. This part of the report describes the Convention's
judicial renedy in detail. The adm nistrative renmedy is discussed in |V, infra.

Articles 12 and 29 authorize any person who clains a breach of custody rights
within the meaning of Article 3 to apply for the child's return directly to the
judicial authorities of the Contracting State where the child is | ocated.

A petition for return pursuant to the Convention nmay be filed any tine after
the child has been renoved or retained up until the child reaches sixteen
Wi le the window of time for filing may be wide in a particular case without
threat of technically losing rights under the Convention, there are numerous
reasons to conmence a return proceeding pronptly if the likelihood of a
voluntary return is renote. The two npst crucial reasons are to preclude
adj udi cati on of custody on the nerits in a country other than the child's
habi tual residence (see discussion of Article 16, infra) and to nmaxim ze the
chances for the child's return by reducing the all eged abductor's opportunity to
establish that the child is settled in a new environnent (see discussion of
Article 12, infra).

A petition for return would be nade directly to the appropriate court in the
Contracting State where the child is located. |If the return proceedings are
comenced | ess than one year fromthe date of the wongful renopval or retention
Article 12 requires the court to order the return of the child forthwith. If
the return proceedi ngs are conmenced a year or nmore after the alleged w ongful



renmoval or retention, the court remains obligated by Article 12 to order the
child returned unless it is denponstrated that the child is settled in its new
envi ronnent .

Under Article 29 a person is not precluded from seeking judicially-ordered
return of a child pursuant to | aws and procedures other than the Convention
I ndeed, Articles 18 and 34 meke clear that nothing in the Convention linmts the
power of a court to return a child at any time by applying [*10508] other |aws
and procedures conducive to that end.

Accordingly, a parent seeking return of a child fromthe United States could
petition for return pursuant to the Convention, or in the alternative or
additionally, for enforcenment of a foreign court order pursuant to the UCCIA.

For instance, an English father could petition courts in New York either for
return of his child under the Convention and/or for recognition and enforcenent
of his British custody decree pursuant to the UCCIA. |If he prevailed in either
situation, the respective court could order the child returned to himin

Engl and. The father in this illustration may find the UCCIA renedy sw fter than
i nvoki ng the Convention for the child' s return because it is not subject to the
exceptions set forth in the Convention, discussed at Ill.1., infra

B. Legal Advice and Costs

Article 25 provides for the extension of |egal aid and advice to foreign
applicants on the sane basis and subject only to the sane eligibility
requi renents as for nationals of the country in which that aid is sought.

Article 26 prohibits Central Authorities from charging applicants for the
cost and expenses of the proceedi ngs or, where applicable, those arising from
the participation of |egal counsel or advisers. This provision will be of no
help to an applicant, however, if the Contracting State in question has nmade a
reservation in accordance with Articles 26 and 42 declaring that it shall not be
bound to assune any costs resulting fromthe participation of |egal counsel or
advi sers or fromcourt proceedi ngs, except insofar as those costs nay be covered
by its system of |egal aid and advi ce.

It is expected that the United States will enter a reservation in accordance
with Articles 26 and 42. This will place at least the initial burden of paying
for counsel and | egal proceedings on the applicant rather than on the federa
governnent. Because the reservation is nonreciprocal, use of it will not
automatically operate to deny applicants fromthe United States free | ega
services and judicial proceedings in other Contracting States. However, if the
Contracting State in which the child is |ocated has itself nade use of the
reservation in question, the U S. applicant will not be eligible for cost-free
| egal representation and court proceedings. For nore information on costs,
including the possibility that the petitioner's costs nmay be |l evied on the
abductor if the child is ordered returned, see II1.J 2 and IV.C (d) of this
anal ysi s.

C. Pleading Requirenents

The Convention does not expressly set forth pleading requirenents that nust
be satisfied by an applicant who comences a judicial return proceeding. 1In
contrast, Article 8 sets forth the basic requirenents for an application placed
before a Central Authority (discussed IV.C(1), infra) for the return of the
child. Since the objective is identical -- the child's return -- whether relief
i s sought through the courts or through intercession of the Central Authority,
it follows that a court should be provided with at |east as much information as
a Central Authority is to be provided in a return application filed in
compliance with Article 8. To ensure that all necessary information is



provi ded, the applicant may wish to append to the petition to the court a
conmpl eted copy of the recommended nodel formfor return of a child (see Annex A
to this anal ysis).

In addition to providing the information set forth in Article 8, the petition
for return should allege that the child was wongfully renoved or retained by
the defendant in violation of custody rights that were actually bei ng exercised
by the petitioner. The petition should state the source of the custody rights,
the date of the wongful conduct, and the child's age at that tinme. 1In the
prayer for relief, the petitioner should request the child's return and an order
for paynent by the abducting or retaining parent of all fees and expenses
incurred to secure the child's return

Any return petition filed in a court in the United States pursuant to the
Convention nust be in English. Any person in the United States who seeks return
of a child froma foreign court nust |ikew se follow the requirenents of the
foreign state regarding translation of |egal docunents. See Perez-Vera Report,
paragraph 132 at page 467

D. Adnmissibility of Evidence

Under Article 30, any application subnmitted to the Central Authority or
petition submitted to the judicial authorities of a Contracting State, and any
docunents or information appended thereto, are adnissible in the courts of the
State. Moreover, under Article 23, no legalization or sinilar formalities may
be required. However, authentication of private docunents nay be required.
According to the official report, "any requirenent of the internal |aw of the
authorities in question that copies or private docunments be authenticated
remai ns outside the scope of this provision." Perez-Vera Report, paragraph 131
at page 467.

E. Judicial Pronptitude/Status Report

Once an application for return has been filed, the court is required by
Article 11 "to act expeditiously in proceedings for the return of children." To
keep matters on the fast track, Article 11 gives the applicant or the Centra
Aut hority of the requested State the right to request a statenent fromthe court
of the reasons for delay if a decision on the application has not been made
wi thin six weeks fromthe commencenent of the proceedings.

F. Judicial Notice

I n ascertaini ng whet her there has been a wongful renpval or retention of a
child within the neaning of Article 3, Article 14 enpowers the court of the
requested State to take notice directly of the |aw and decisions in the State of
the child' s habitual residence. Standard procedures for the proof of foreign
|l aw and for recognition of foreign decisions would not need to be foll owed and
conpliance with such procedures is not to be required.

G Court Determ nation of "Wongful ness”

Prior to ordering a child returned pursuant to Article 12, Article 15 pernits
the court to request the applicant to obtain fromthe authorities of the child's
State of habitual residence a decision or other determ nation that the all eged
renoval or retention was wongful within the neaning of Article 3. Article 15
does not specify which "authorities" nmay render such a determination. It
therefore could include agencies of governnment (e.g., state attorneys general)
and courts. Central Authorities shall assist applicants to obtain such a
deci sion or determination. This request nay only be nmade where such a deci sion
or determination is obtainable in that State.



This latter point is particularly inportant because in sone countries the
absence of the defendant-abductor and child fromthe forum nekes it legally
i npossible to proceed with an action for custody brought by the |eft-behind
parent. |If an adjudication in such an action were a prerequisite to obtaining a
determ nation of wongfulness, it would be inpossible for the petitioner to
conply with an Article 15 request. For this reason a request for a decision or
determ nati on on wrongful ness can not be made in such circunstances consistent
with the limtation in Article 15. Even if local law pernmits an adjudication of
custody in the absence of the child and defendant (i.e., post-abduction) or
woul d otherwi se allow a petitioner to obtain a deternination of {*10509]
wrongful ness, the provisions of Article 15 will probably not be resorted to
routinely. That is so because doing so would convert the purpose of the
Convention from seeking to restore the factual status quo prior to an abduction
to enphasi zi ng substantive | egal relationships.

A further consideration in deciding whether to request an applicant to conply
with Article 15 is the length of tinme it will take to obtain the required
deternmination. In countries where such a deternination can be made only by a
court, if judicial dockets are seriously backl ogged, conpliance with an Article
15 order could significantly prolong disposition of the return petition, which
in turn would extend the tine that the child is kept in a state of |egal and
enotional linbo. If "wongful ness" can be established sonme other way, for
instance by taking judicial notice of the law of the child' s habitual residence
as permtted by Article 14, the objective of Article 15 can be satisfied wi thout
further prejudice to the child's welfare or undue delay of the return
proceeding. This would also be consistent with the Convention's desire for
expedi tious judicial proceedings as evidenced by Article 11.

In the United States, a |eft-behind parent or other claimant can petition for
custody after the child has been renoved fromthe forum The right of action is
conferred by the UCCIA, which in many states also directs courts to hear such
petitions expeditiously. The result of such proceeding is a tenmporary or
per manent custody determination allocating custody and visitation rights, or
joint custody rights, between the parties. However, a custody determ nation on
the merits that nakes no reference to the Convention nmay not by itself satisfy
an Article 15 request by a foreign court for a deternmnation as to the
wr ongf ul ness of the conduct within the neaning of Article 3. Therefore, to
ensure conpliance with a possible Article 15 request the parent in the United
States would be well-advised to request an explicit finding as to the
wrongful ness of the alleged renoval or retention within the neaning of Article 3
retention within the nmearning of Article 3 in addition to seeking cust ody.

H.  Constraints Upon Courts in Requested States in Mking Substantive Custody
Deci si ons

Article 16 bars a court in the country to which the child has been taken or
in which the child has been retained fromconsidering the nerits of custody
clainms once it has received notice of the renoval or retention of the child.

The constraints continue either until it is determined that the child is not to
be returned under the Convention, or it beconmes evident that an application
under the Convention will not be forthconmng within a reasonable tinme foll ow ng

recei pt of the notice.

A court nay get notice of a wongful renmpval or retention in sone manner
other than the filing of a petition for return, for instance by conmunication
froma Central Authority, fromthe aggrieved party (either directly or through
counsel), or froma court in a Contracting State which has stayed or dism ssed
return proceedi ngs upon renoval of the child fromthat State.



No matter how notice nmay be given, once the tribunal has received notice, a
formal application for the child' s return pursuant to the Convention will
normally be filed pronptly to avoid a decision on the nerits from bei ng nade.

If circunstances warrant a delay in filing a return petition, for instance
pendi ng the outcone of private negotiations for the child' s return or
interventions toward that end by the Central Authority, or pending determ nation
of the location of the child and all eged abductor, the aggrieved party may
neverthel ess wish to notify the court as to the reason(s) for the delay so that
inaction is not viewed as a failure to proceed under the Convention

I. Duty To Return not Absolute

The judicial duty to order return of a wongfully renoved or retained child
is not absolute. Tenporal qualifications on this duty are set forth in Articles
12, 4 and 35. Additionally, Articles 13 and 20 set forth grounds upon which
return may be deni ed.

1. Tenmporal Qualifications
Articles 4, 35 and 12 place time limtations on the return obligation

(a) Article 4. Pursuant to Article 4, the Convention ceases to apply once the
child reaches age sixteen. This is true regardl ess of when return proceedi ngs
were commenced and irrespective of their status at the tine of the child's
si xteenth birthday. See |.A , supra.

(b) Article 35. Article 35 limits application of the Convention to w ongful
removal s or retentions oocurring after its entry into force between the two
rel evant Contracting States. But see |I.C., supra.

(c) Article 12. Under Article 12, the court is not obligated to return a
child when return proceedi ngs pursuant to the Convention are commenced a year or
nore after the alleged renpval or retention and it is denonstrated that the
child is settled inits new environnent. The reporter indicates that "[T]he
provi sion does not state howthis fact is to be proved, but it would seem
|l ogical to regard such a task as falling upon the abductor or upon the person
who opposes the return of the child . " Perez-Vera Report, paragraph 109 at
page 459.

If the Convention is to succeed in deterring abductions, the all eged abductor
must not be accorded preferential treatnment by courts in his or her country of
origin, which, in the absence of the Convention, nmght be prone to favor "hone
forum' litigants. To this end, nothing |less than substantial evidence of the
child s significant connections to the new country is intended to suffice to
nmeet the respondent's burden of proof. Moreover, any clains nade by the person
resisting the child's return will be considered in |ight of evidence presented
by the applicant concerning the child' s contacts with and ties to his or her
State of habitual residence. The reason for the passage of tine, which may have
made it possible for the child to formties to the new country, is also rel evant
to the ultimate disposition of the return petition. |If the alleged w ongdoer
conceal ed the child' s whereabouts fromthe custodi an necessitating a | ong search
for the child and thereby del ayed the comencenent of a return proceeding by the
applicant, it is highly questionabl e whether the respondent should be permtted
to benefit from such conduct absent strong countervailing considerations.

2. Article 13 Limtations on the Return Obligation

(a) Legislative history. In drafting Articles 13 and 20, the representatives
of countries participating in negotiations on the Convention were aware that any
exceptions had to be drawn very narrowy |est their application underm ne the
express purposes of the Convention -- to effect the pronpt return of abducted



children. Further, it was generally believed that courts would understand and

fulfill the objectives of the Convention by narrowmy interpreting the exceptions
and allowing their use only in clearly neritorious cases, and only when the
person opposing return had nmet the burden of proof. Inportantly, a finding that

one or nmore of the exceptions provided by Articles 13 and 20 are applicabl e does
not meke refusal of a return order mandatory. The courts retain the discretion
to order the child returned even if they consider that one or nore of the
exceptions applies. Finally, the wording of each exception represents a
conprom se to acconmpdate the different |egal systens and tenets of fanmly |aw
in effect in the [*10510] countries negotiating the Convention, the basic
purpose in each case being to provide for an exception that is narrowy

const rued.

(b) Non-exercise of custody rights. Under Article 13(a), the judicial
authority may deny an application for the return of a child if the person having
the care of the child was not actually exercising the custody rights at the tine
of the rempval or retention, or had consented to or acquiesced in the renoval or
retention. This exception derives fromArticle 3(b) which makes the Convention
applicable to the breach of custody rights that were actually exercised at the
time of the renpval or retention, or which would have been exercised but for the
renoval or retention.

The person opposing return has the burden of proving that custody rights were
not actually exercised at the tine of the rempval or retention, or that the
applicant had consented to or acquiesced in the renoval or retention. The
reporter points out that proof that custody was not actually exerci sed does not
forman exception to the duty to return if the di spossessed guardi an was unabl e
to exercise his rights precisely because of the action of the abductor. Perez-
Vera Report, paragraph 115 at page 461.

The applicant seeking return need only allege that he or she was actually
exerci sing custody rights conferred by the Iaw of the country in which the child
was habitually resident immediately before the renmpval or retention. The
statenment would normally include a recitation of the circunstances under which
physi cal custody had been exercised, i.e., whether by the hol der of these
rights, or by a third person on behalf of the actual hol der of the custody
rights. The applicant woul d append copies of any relevant |egal docunents or
court orders to the return application. See Ill, C., supra, and Article 8.

(c) Grave risk of harmfintolerable situation. Under Article 13(b), a court in
its discretion need not order a child returned if there is a grave risk that
return woul d expose the child to physical harmor otherw se place the child in
an intol erable situation.

This provision was not intended to be used by defendants as a vehicle to
litigate (or relitigate) the child's best interests. Only evidence directly
establishing the existence of a grave risk that would expose the child to
physical or enotional harmor otherw se place the child in an intolerable
situation is material to the court's determ nation. The person opposing the
child' s return nust show that the risk to the child is grave, not nerely
serious.

A review of deliberations on the Convention reveals that "intol erable
situation" was not intended to enconpass return to a home where nobney is in
short supply, or where educational or other opportunities are nore limted than
in the requested State. An exanple of an "intolerable situation" is one in
whi ch a custodial parent sexually abuses the child. |If the other parent renpves
or retains the child to safeguard it against further victimzation, and the
abusi ve parent then petitions for the child' s return under the Convention, the



court may deny the petition. Such action would protect the child from being
returned to an "intolerable situation" and subjected to a grave risk of
psychol ogi cal harm

(d) Child's preference. The third, unlettered paragraph of Article 13 permits
the court to decline to order the child returned if the child objects to being
returned and has attai ned an age and degree of maturity at which it is
appropriate to take account of the child's views. As with the other Article 13
exceptions to the return obligation, the application of this exception is not
mandatory. This discretionary aspect of Article 13 is especially inportant
because of the potential for brainwashing of the child by the alleged abductor.
A child' s objection to being returned may be accorded little if any weight if
the court believes that the child's preference is the product of the abductor
parent's undue influence over the child.

(e) Role of social studies. The final paragraph of Article 13 requires the
court, in considering a respondent's assertion that the child should not be
returned, to take into account information relating to the child s soci al
background provided by the Central Authority or other conpetent authority in the
child's State of habitual residence. This provision has the dual purpose of
ensuring that the court has a bal anced record upon which to determ ne whet her
the child is to be returned, and preventing the abductor from obtaining an
unfair advantage through his or her own forum selection with resulting ready
access to evidence of the child' s living conditions in that forum

3. Article 20

Article 20 limts the return obligation of Article 12. It states: "The
return of the child under the provisions of Article 12 may be refused if this
woul d not be permitted by the fundamental principles of the requested State
relating to the protection of human rights and fundanental freedons."

The best explanation for this unique fornmulation is that the Convention night
never have been adopted without it. The negotiating countries were divided on
the inclusion of a public policy exception in the Convention. Those favoring a
public policy exception believed that under sonme extreme circunstances not
covered by the exceptions of Article 13 a court should be excused from returning
a child to the country of habitual residence. 1n contrast, opponents of a
public policy exception felt that such an exception could be interpreted so
broadly as to undernine the fabric of the entire Convention

A public policy clause was neverthel ess adopted at one point by a margin of
one vote. That clause provided: "Contracting States nmay reserve the right not
to return the child when such return would be manifestly inconpatible with the
fundanental principles of the lawrelating to the fanily and children in the
State addressed.” To prevent inm nent collapse of the negotiating process
engendered by the adoption of this clause, there was a swift and determn ned nove
to devise a different provision that could be invoked on the rare occasion that
return of a child would utterly shock the conscience of the court or offend al
noti ons of due process.

The resulting | anguage of Article 20 has no known precedent in other
international agreements to serve as a guide in its interpretation. However, it
shoul d be enphasi zed that this exception, like the others, was intended to be
restrictively interpreted and applied, and is not to be used, for exanple, as a
vehicle for litigating custody on the nerits or for passing judgnment on the
political systemof the country fromwhich the child was renoved. Two
characterizations of the effect to be given Article 20 are recited bel ow for
illum nation.



The foll owing explanation of Article 20 is excerpted from paragraph 118 of
the Perez-Vera Report at pages 461-2:

It is significant that the possibility, acknow edged in article 20, that the
child may not be returned when its return "would not be permitted by the
fundanmental principles of the requested State relating to the protection of
human rights and fundanental freedons' has been placed in the last article of
the chapter; it was thus intended to enphasize the always clearly exceptiona
nature of this provision's application. As for the substance of this provision
two conments only are required. Firstly, even if its literal neaning is
strongly remniscent of the term nology used in international texts concerning
the protection [*10511] of human rights, this particular rule is not directed at
devel opnments whi ch have occurred on the international |evel, but is concerned
only with the principles accepted by the | aw of the requested State, either
through general international |aw and treaty law, or through interna
| egislation. Consequently, so as to be able to refuse to return a child on the
basis of this article, it will be necessary to show that the fundanenta
principles of the requested State concerning the subject-matter of the
Convention do not permt it; it will not be sufficient to show nerely that its
return would be inconpatible, even manifestly inconpatible, with these
principles. Secondly, such principles nmust not be invoked any nore frequently,
nor must their invocation be nore readily admissible than they would be in their
application to purely internal matters. Oherw se, the provision would be
discrimnatory in itself, and opposed to one of the nost w dely recognized
fundanmental principles in internal laws. A study of the case |aw of different
countries shows that the application by ordinary judges of the |laws on hunan
rights and fundanental freedons is undertaken with a care which one nust expect
to see maintained in the international situations which the Convention has in
Vi ew.

A. E. Anton, Chairman of the Conmi ssion on the Hague Conference on Private
International Law that drafted the Convention, explained Article 20 in his
article, "The Hague Convention on International Child Abduction,” 30 |I.C. L.Q
537, 551-2 (July, 1981), as foll ows:

Its acceptance may in part have been due to the fact that it states a rule
whi ch many States woul d have been bound to apply in any event, for exanple, by
reason of the ternms of their constitutions. The reference in this provision to
"the fundanental principles of the requested State" make it clear that the
reference is not one to international conventions or declarations concerned with
the protection of human rights and fundanental freedons which have been ratified

or accepted by Contracting States. It is rather to the fundanental provisions
of the Iaw of the requested State in such matters . . . If the United Kingdom
decides to ratify the Hague Convention, it will, of course, be for the

i mpl ementing |egislation or the courts to specify what provisions of United

Ki ngdom | aw come within the scope of Article 20. The Article, however, is
merely pernmissive and it is to be hoped that States will exercise restraint in
availing thenselves of it.

4. Custody Order no Defense to Return
See |.D. 1, supra, for discussion of Article 17
J. Return of the Child

Assumi ng the court has determ ned that the renmpval or retention of the child
was wrongful within the neaning of the Convention and that no exceptions to the
return obligation have been satisfactorily established by the respondent,
Article 12 provides that "the authority concerned shall order the return of the



child forthwith." The Convention does not technically require that the child be
returned to his or her State of habitual residence, although in the classic
abduction case this will occur. |[If the petitioner has noved fromthe child's
State of habitual residence the child will be returned to the petitioner, not
the State of habitual residence.

1. Return Order not on Custody nerits

Under Article 19, a decision under the Convention concerning the return of
the child shall not be taken to be a determination on the nerits of any custody

issue. It follows that once the factual status quo ante has been restored,
litigation concerning custody or visitation issues could proceed. Typically
this will occur in the child' s State of habitual residence

2. Costs, Fees and Expenses Shifted to Abductor

In connection with the return order, Article 26 permits the court to direct
the person who renoved or retained the child to pay necessary expenses incurred
by or on behalf of the applicant to secure the child's return, including
expenses, costs incurred or paynents nade for locating the child, costs of |ega
representation of the applicant, and those of returing the child. The purposes
underlying Article 26 are to restore the applicant to the financial position he
or she woul d have been in had there been no renpval or retention, as well as to
deter such conduct from happening in the first place. This fee shifting
provi sion has counterparts in the UCCIA (sections 7(g), 8(c), 15(b)) and the
PKPA (28 U.S.C. 1738A note).

IV. Central Authority

In addition to creating a judicial remedy for cases of wongful renoval and
retention, the Convention requires each Contracting State to establish a Centra
Aut hority (hereinafter "CA") with the broad mandate of assisting applicants to
secure the return of their children or the effective exercise of their
visitation rights. Articles 1, 10, 21. The CA is expressly directed by Article
10 to take all appropriate neasures to obtain the voluntary return of children
The role of the CA with respect to visitation rights is discussed in V., infra.

A. Establishnment of Central Authority

Article 6 requires each Contracting State to designate a Central Authority to
di scharge the duties enunerated in Articles 7, 9, 10, 11, 15, 21, 26, 27, and
28.

In France, the Central Authority is located within the Mnistry of Justice.
Swi t zerl and has designated its Federal Justice Ofice as CA and Canada has
designated its Departnent of Justice; However, each Canadi an provi nce and
territory in which the Convention has conme into force has directed its Attorney
General to serve as local CA for cases involving that jurisdiction

In the United States it is very unlikely that the volume of cases will
warrant the establishnent of a new agency or office to fulfill Convention
responsibilities. Rather, the duties of the CAwll be carried out by an
exi sting agency of the federal government with experience in dealing with
authorities of other countries.

The Departnent of State's Ofice of Citizens Consular Services (CCS) within
its Bureau of Consular Affairs will nost |likely serve as CA under the Hague
Convention. CCS presently assists parents here and abroad with child custody-
related problems within the framework of existing |laws and procedures. The
Convention should systematize and expedite CCS handling of requests from abroad
for assistance in securing the return of children wongfully abducted to or



retained in the United States, and will provide additional tools with which CCS
can help parents in the United States who are seeking return of their children
from abroad

The establishnment of an interagency coordinating body is envisioned to assi st
the State Departnment in executing its functions as CA. This body is to include
representatives of the Departnents of State, Justice, and Health and Human
Services

In addition to the mandatory establishnment of a CAin the nationa
governnment, Contracting States are free to appoint simlar entities in politica
subdi vi si ons throughout the country. Rather than mandating the establishnent of
a CAin every state, it is expected that state governnents in the United States
wi |l be requested on a case-hby-case basis to render specified assistance,
consi stent with the Convention, ainmed at resolving international custody and
visitation disputes with regard to children located within their jurisdiction

B. Duti es

Article 7 enunerates the majority of the tasks to be carried out either
directly by the CA or through an internediary. The CAis to take "al
appropriate neasures" to execute these responsibilities. Although they are free
to do so, the Convention does not obligate Contracting States to anmend their
internal |aws to discharge [*10512] Convention tasks nore efficaciously. See
Perez-Vera Report, paragraph 63 at page 444.

The foll owi ng paragraphs of subsections of Article 7 of the Convention are
couched in terns of the tasks and functions of the United States CA. The
correspondi ng tasks and functions of the CA's in other States party to the
Convention will be carried out sonewhat differently in the context of each
country's legal system

Article 7(a). When the CAin the United States is asked to locate a child
abducted froma foreign contracting State to this country, it would utilize al
existing tools for deternining the whereabouts of m ssing persons. Federa
resources available for |ocating mssing persons include the FBI-operated
National Crime Information Center (NCIC) conputer (pursuant to Pub. L. No. 97-
292, the Mssing Children Act), the Federal Parent Locator Service (pursuant to
section 9 of Pub. L. No. 96-611, the Parental Kidnapping Prevention Act) and the
Nati onal Center for Mssing and Exploited Children. [|f the abductor's |ocation
is known or suspected, the relevant state's Parent Locator Service or Mtor
Vehi cl e Bureau and the Internal Revenue Service, Attorney General and Secretary
of Education nmay be requested to conduct field and/or record searches. Also at
the state level, public or private welfare agencies can be called upon to verify
di screetly any address information about the abductor that may be di scovered.

Article 7(b). To prevent further harmto the child, the CA would normally
call upon the state welfare agency to take whatever protective nmeasures are
appropriate and avail able consistent with that state's child abuse and negl ect
laws. The CA, either directly or with the help of state authorities, nay seek a
written agreenent fromthe abductor (and possibly fromthe applicant as well)
not to renove the child fromthe jurisdiction pending procedures ainmed at return
of the child. Bonds or other forns of security may be required.

Article 7(c). The CA, either directly or through local public or private
medi ators, attorneys, social workers, or other professionals, would attenpt to
devel op an agreenent for the child's voluntary return and/or resolution of other
out standi ng i ssues. The obligation of the CA to take or cause to be taken al
appropriate neasures to obtain the voluntary return of the child is so
fundanmental a purpose of this Convention that it is restated in Article 10.



However, overtures to secure the voluntary return of a child may not be

advi sabl e if advance awareness by the abductor that the Convention has been
invoked is likely to pronpt further flight and conceal nent of the child. |If the
CA and state authorities are successful in facilitating a voluntary agreenent
between the parties, the applicant woul d have no need to invoke or pursue the
Convention's judicial remedy.

Article 7(d). The CAin the United States would rely upon court personnel or
soci al service agencies in the child s state of habitual residence to conpile
information on the child's social background for the use of courts considering
exceptions to a return petition in another country in which an abducted or
retained child is located. See Article 13.

Article 7(e). The CAin the United States would call upon U S. state
authorities to prepare (or have prepared) general statements about the |aw of
the state of the child's habitual residence for purposes of application of the
Convention in the country where the child is located, i.e., to determn ne whether
a renoval or retention was w ongful.

Articles 7(f) and (g). In the United States the federal CA will not act as
| egal advocate for the applicant. Rather, in concert with state authorities and
interested fanmly | aw attorneys, the CA, through state or |local bodies, wll
assist the applicant in identifying conpetent private |egal counsel or, if
eligible, in securing representation by a Legal Aid or Legal Services |awer.
In some states, however, the Attorney General or local District Attorney nay be
enpower ed under state law to intervene on behal f of the applicant-parent to
secure the child's return

In sone foreign Contracting States, the CA may act as the |ega
representative of the applicant for all purposes under the Convention

Article 28 permts the CAto require witten authorization enpowering it to
act on behalf of the applicant, or to designate a representative to act in such
capacity.

Article 7(h). Travel arrangenents for the return of a child fromthe United
States would be made by the CA or by state authorities closest to the case in
cooperation with the petitioner and/or interested foreign authorities. If it is
necessary to provide short-termcare for the child pending his or her return
the CA presumably will arrange for the tenporary placenent of the child in the
care of the person designated for that purpose by the applicant, or, failing
that, request local authorities to appoint a guardian, foster parent, etc. The
costs of transporting the child are borne by the applicant unless the court,
pursuant to Article 26, orders the wongdoer to pay.

Article 7(i). The CAwill nonitor all cases in which its assistance has been
sought. It will maintain files on the procedures followed in each case and the
ultimate disposition thereof. Conplete records will aid in determ ning how
frequently the Convention is invoked and how well it is working

C. Oher Tasks
1. Processing Applications

Article 8 sets forth the required contents of a return application subnmitted
to a CA, all of which are incorporated into the nodel formrecomended for use
when seeking a child's return pursuant to the Convention (see Annex A of this
analysis). Article 8 further provides that an application for assistance in
securing the return of a child my be subnitted to a CAin either the country of
the child s habitual residence or in any other Contracting State. |If a CA
receives an application with respect to a child whomit believes to be |ocated



in another Contracting State, pursuant to Article 9 it is to transmt the
application directly to the appropriate CA and informthe requesting CA or
applicant of the transnittal

It is likely that an applicant who knows the child' s whereabouts can expedite
the return process by electing to file a return application with the CAin the
country in which the child is |ocated. The applicant who pursues this course of
action may al so choose to file a duplicate copy of the application for
informati on purposes with the CAin his or her owmn country. O course, the
applicant may prefer to apply directly to the CAin his or her own country even
when the abductor's location is known, and rely upon the CA to transfer
docunments and conmunicate with the foreign CA on his or her behalf. An
applicant who does not know the whereabouts of the child will nost likely file
the return application with the CAin the child' s State of habitual residence.

Under Article 27, a CA may reject an application if "it is manifest that the
requirenents of the Convention are not fulfilled or that the application is
ot herwi se not well founded."” The CA nust pronptly informthe CA in the
requesting State, or the applicant directly, of its reasons for such rejection
Consistent with the spirit of the Convention and in the absence of any
prohi bition on doing so, the applicant should be allowed to correct the defects
and refile the application.

Under Article 28, a CA nay require the applicant to furnish a witten
[*10513] authorization enpowering it to act on behalf of the applicant, or
designating a representative so to act.

2. Assistance in Connection Wth Judicial Proceedings

(a) Request for status report. When an action has been commenced in court for
the return of a child and no deci sion has been reached by the end of six weeks,
Article 11 authorizes the applicant or the CA of the requested State to ask the
judge for a statenent of the reasons for the delay. The CA in the country where
the child is located may nake such a request on its own initiative, or upon
request of the CA of another Contracting State. Replies received by the CAin
the requested State are to be transnitted to the CAin the requesting State or
directly to the applicant, depending upon who initiated the request.

(b) Social studies/background reports. Information relating to the child's
soci al background collected by the CAin the child' s State of habitual residence
pursuant to Article 7(d) nmay be submitted for consideration by the court in
connection with a judicial return proceeding. Under the |ast paragraph of
Article 13, the court nmust consider home studi es and ot her social background
reports provided by the CA or other conpetent authorities in the child's State
of habitual residence.

(c) Deternmination of "wongfulness". If a court requests an applicant to
obtain a determi nation fromthe authorities of the child s State of habitua
residence that the renmoval or retention was wongful, Central Authorities are to
assi st applicants, so far as practicable, to obtain such a determ nation
Article 15.

(d) Costs. Under Article 26, each CA bears its own costs in applying the
Convention. The actual operating expenses under the Convention will vary from
one Contracting State to the next dependi ng upon the volunme of incom ng and
out goi ng requests and the nunber and nature of the procedures avail abl e under
internal law to carry out specified Convention tasks.

Subject to linted exceptions noted in the next paragraph, the Centra
Aut hority and other public services are prohibited frominposing any charges in



relation to applications submtted under the Convention. Neither the applicant
nor the CAin the requesting State may be required to pay for the services
rendered directly or indirectly by the CA of the requested State.

The exceptions relate to transportation and | egal expenses to secure the
child' s return. Wth respect to transportation, the CAin the requested State
is under no obligation to pay for the child' s return. The applicant can
therefore be required to pay the costs of transporting the child. Wth respect
to | egal expenses, if the requested State enters a reservation in accordance
with Articles 26 and 42, the applicant can be required to pay all costs and
expenses of the |egal proceedings, and those arising fromthe participation of
| egal counsel or advisers. However, see IIl. J 2 of this analysis discussing
the possibility that the court ordering the child's return will levy these and
ot her costs upon the abductor. Even if the reservation under Articles 26 and 42
is entered, under Article 22 no security, bond or deposit can be required to
guar antee the paynent of costs and expenses of the judicial or adm nistrative
proceedings falling within the Convention

Under the | ast paragraph of Article 26 the CA may be able to recover sone of
its expenses fromthe person who engaged in the wongful conduct. For instance,
a court that orders a child returned nay al so order the person who renoved or
retained the child to pay the expenses incurred by or on behalf of the
petitioner, including costs of court proceedings and | egal fees of the
petitioner. Likewi se, a court that issues an order concerning visitation nmay
direct the person who prevented the exercise of visitation rights to pay
necessary expenses incurred by or on behalf of the petitioner. In such cases,
the petitioner could recover his or her expenses, and the CA could recover its
outl ays on behalf of the petitioner, including costs associated with, or
paynments nade for, locating the child and the | egal representation of the
petitioner.

V. Access Rights -- Article 21
A. Renedies for Breach

Up to this point this analysis has focused on judicial and adm nistrative
renedies for the renoval or retention of children in breach of custody rights.
"Access rights,"” which are synonynous with "visitation rights", are also
protected by the Convention, but to a | esser extent than custody rights. Wile
t he Convention preanble and Article 1(b) articulate the Convention objective of
ensuring that rights of access under the | aw of one state are respected in other
Contracting States, the renedies for breach of access rights are those
enunciated in Article 21 and do not include the return renmedy provided by
Article 12.

B. Def i ned

Article 5(b) defines "access rights" as including "the right to take a child
for alimted period of time to a place other than the child' s habitua
resi dence.”

A parent who takes a child fromthe country of its habitual residence to
anot her country party to the Convention for a sumer visit pursuant to either a
tacit agreenment between the parents or a court order is thus exercising his or
her access rights. Should that parent fail to return the child at the end of
the agreed upon visitation period, the retention would be wongful and could
give rise to a petition for return under Article 12. If, on the other hand, a
custodi al parent resists permitting the child to travel abroad to visit the
noncust odi al parent, perhaps out of fear that the child will not be returned at
the end of the visit, this interference with access rights does not constitute a



wrongful retention within the neaning of Article 3 of the Convention. The
parent whose access rights have been infringed is not entitled under the
Convention to the child's "return," but may request the Central Authority to
assist in securing the exercise of his or her access rights pursuant to Article
21.

Article 21 may al so be invoked as a precautionary neasure by a custodi al
parent who anticipates a problemin getting the child back at the end of a visit
abroad. That parent may apply to the CA of the country where the child is to
visit the noncustodial parent for steps to ensure the return of the child at the
end of the visit -- for exanple, through appropriate inposition of a perfornmance
bond or other security.

C. Procedure for Obtaining Relief

Procedurally Article 21 authorizes a person conplaining of, or seeking to
prevent, a breach of access rights to apply to the CA of a Contracting State in
the sane way as a person seeking return of the child. The application would
contain the information described in Article 8, except that information provided
under paragraph (c) would be the grounds upon which the claimis mde for
assistance in organizing or securing the effective exercise of rights of access.

Once the CA receives such application, it is to take all appropriate neasures
pursuant to Article 7 to pronote the peaceful enjoynent of access rights and the
fulfillment of any conditions to which the exercise of those rights is subject.
This includes initiating or facilitating the institution of proceedings, either
directly or through internediaries, to organize or protect access rights and to
secure respect for conditions to which these rights are subject. [*10514]

If legal proceedings are instituted in the Contracting State in which the
noncust odi al parent resides. Article 21 may not be used by the noncust odi al
parent to evade the jurisdiction of the courts of the child's habitua
residence, which retain authority to define and/or condition the exercise of
visitation rights. A parent who has a child abroad for a visit is not to be
allowed to exploit the presence of the child as a nmeans for securing fromthe CA
(or court) in that country nore liberal visitation rights than those set forth
in a court order agreed upon in advance of the visit. Such result would be
tantanmount to sanctioning forum shopping contrary to the intent of the
Convention. Any such application should be denied and the parent directed back
to the appropriate authorities in the State of the child' s habitual residence
for consideration of the desired nodification. Pending any such nodification
once the lawful visitation period has expired, the custodial parent would have
the right to seek the child's return under Article 3.

The Perez-Vera Report gives sone |limted guidance as to how CA's are to
cooperate to secure the exercise of access rights:

.. it would be advisable that the child' s name not appear on the passport
of the holder of the right of access, whilst in '"transfrontier' access cases it
woul d be sensible for the holder of the access rights to give an undertaking to
the Central Authority of the child s habitual residence to return the child on a
particular date and to indicate also the places where he intends to stay with
the child. A copy of such an undertaking would then be sent to the Centra
Aut hority of the habitual residence of the holder of the access rights, as well
as to the Central Authority of the State in which he has stated his intention of
staying with the child. This would enable the authorities to know the
wher eabouts of the child at any tine and to set in notion proceedings for
bringing about its return, as soon as the stated tinme-limt has expired. O
course, none of the neasures could by itself ensure that access rights are



exercised properly, but in any event we believe that this Report can go no
further: the specific nmeasures which the Central Authorities concerned are able
to take will depend on the circunmstances of each case and on the capacity to act
enjoyed by each Central Authority. Perez-Vera Report, paragraph 128 at page
466.

D. Alternative Renedies

In addition to or in lieu of invoking Article 21 to resolve visitation-
rel ated problens, under Articles 18, 29 and 34 an aggri eved parent whose access
rights have been violated may bypass the CA and the Convention and apply
directly to the judicial authorities of a Contracting State for relief under
ot her applicable |aws.

In at | east one case it is foreseeable that a parent abroad will opt in favor
of local U S. l|awinstead of the Convention. A noncustodial parent abroad whose
visitation rights are being thwarted by the custodial parent resident in the
United States could invoke the UCCIA to seek enforcenent of an existing foreign
court order conferring visitation rights. Pursuant to section 23 of the UCCIA,
a state court in the United States could order the custodial parent to conply
with the prescribed visitation period by sending the child to the parent outside
the United States. This renedy is potentially broader and nore neani ngful than
the Convention renedy, since the latter does not include the right of return
when a custodi al parent obstructs the noncustodial parent's visitation rights,
i.e., by refusing to allow the other parent to exercise those rights. It is
possible that a parent in the United States seeking to exercise access rights
with regard to a child habitually resident abroad nay sinmlarly find greater
relief under foreign | aw than under the Convention

Vi. M scel | aneous and Fi nal Cl auses
A. Article 36

Article 36 pernmts Contracting States to linmt the restrictions to which a
child s return nmay be subject under the Convention, i.e., expand the return
obligation or cases to which the Convention will apply. For instance, two or
nmore countries nmay agree to extend coverage of the Convention to children beyond
their sixteenth birthdays, thus expanding upon Article 4. O, countries may
agree to apply the Convention retroactively to wongful renoval and retention
cases arising prior to its entry into force for those countries. Such agreement
woul d renpove any anbiguity concerning the scope of Article 35. The Departnent
of State is not proposing that the United States nake use of this Article.

B. Articles 37 and 38

Chapter VI of the Hague Convention consists of nine final clauses concerned
wi th procedural aspects of the treaty, nost of which are self-explanatory.
Article 37 provides that states which were menbers of the Hague Conference on
Private International Law at the time of the Fourteenth Session (COctober 1980)
may sign and beconme parties to the Convention by ratification, acceptance or
approval. Significantly, under Article 38 the Convention is open to accession
by non-nenber States, but enters into force only between those States and nenber
Contracting States which specifically accept their accession to the Convention
Article 38.

C. Articles 43 and 44

In Article 43 the Convention provides that it enters into force on the first
day of the third calendar nonth after the third country has deposited its
instrument of ratification, acceptance, approval or accession. For countries
that become parties to the Convention subsequently, the Convention enters into



force on the first day of the third cal endar nonth follow ng the deposit of the
instrument of ratification. Pursuant to Article 43, the Convention entered into
force on Decenber 1, 1983 anbng France, Portugal and five provinces of Canada,
and on January 1, 1984 for Switzerland. As of January, 1986 it is in force for
all provinces and territories of Canada with the exception of Alberta, the

Nort hwest Territories, Prince Edward |sland and Saskat chewan

The Convention enters into force in ratifying countries subject to such
decl arations or reservations pursuant to Articles 39, 40, 24 and 26 (third
par agraph) as may be nmade by each ratifying country in accordance with Article
42.

The Convention remains in force for five years fromthe date it first entered
into force (i.e., Decenber 1, 1983), and is renewed tacitly every five years
absent denunciations notified in accordance with Article 44.

D. Articles 39 and 40

Article 39 authorizes a Contracting State to declare that the Convention
extends to some or all of the territories for the conduct of whose internationa
relations it is responsible.

Under Article 40, countries with two or nore territorial units having
different systens of law relative to custody and visitation rights nay decl are
that the Convention extends to all or sone of them This federal state clause
was included at the request of Canada to take account of Canada's special
constitutional situation. The Department of State is not proposing that the
United States make use of this provision. Thus, if the United States ratifies
the Convention, it would cone into force throughout the United States as the
suprenme |law of the land in every state and other jurisdiction

E. Article 41

Article 41 is another provision inserted at the request of one country, and
is best understood by reciting the reporter's explanatory coments:

Finally a word should be said on Article 41, since it contains a wholly nove
provision in [*10515] Hague Conventions. It also appears in the other
Conventions adopted at the Fourteenth Session, i.e., the Convention on
I nternational Access to Justice, at the express request of the Australian
del egati on.

This article seeks to nake it clear that ratification of the Convention by a
State will carry no inplication as to the internal distribution of executive,
judicial and |egislative powers in that State.

This may seem sel f-evident, and this is the point which the head of the
Canadi an del egati on made during the debates of the Fourth Commi ssion where it
was decided to insert such a provision in both Conventions (see P.-v. No. 4 of
the Plenary Session). The Canadi an del egati on, openly expressing the opinion of
a |l arge nunber of delegations, regarded the insertion of this article in the two
Conventions as unnecessary. Nevertheless, Article 41 was adopted, largely to
satisfy the Australian delegation, for which the absence of such a provision
woul d apparently have created i nsuperable constitutional difficulties. Perez-
Vera Report, paragraph 149 at page 472

F. Article 45

Article 45 vests the Mnistry of Foreign Affairs of the Kingdom of the
Net herl ands, as depository for the Convention, with the responsibility to notify
Hague Conference nenber States and other States party to the Convention of al
actions material to the operation of the Convention



Annex A

The foll owing nodel formwas recomended by the Fourteenth Session of the
Hague Conference on Private International Law (1980) for use in making
applications pursuant to the 1980 Hague Convention on the Civil Aspects of
International Child Abduction for the return of wongfully renoved or retained
children. The version of the formto be used for requesting the return of such
children fromthe United States will probably seek additional information, in
particular to help authorities in the United States in efforts to find a child
whose whereabouts are not known to the applicant.

Request for Return

Hague Convention of 25 October 1980 on the Civil Aspects of Internationa
ild Abducti on.

Requesting Central Authority or Applicant

9

Requested Authority

Concerns the follow ng child: who will attain the age of 16 on ,
19

Note. -- The follow ng particulars should be conpleted insofar as possi bl e.
I -- ldentity of the Child and its Parents
1 Child

Name and first nanes

Date and place of birth

Passport or identity card No., if any
Description and photo, if possible (see annexes)
2 Parents

2.1 Mot her:

Name and first nanes

Date and place of birth

Nationality

Qccupation

Habi t ual residence

Passport or identity card No., if any

2.2 Father:

Name and first nanes

Date and place of birth

Nationality

Qccupation

Habi t ual residence

Passport or identity card No., if any

2.3 Date and place of narriage



Il -- Requesting Individual or Institution (who actually exercised custody
before the renoval or retention)

3 Name and first nanes

Nationality of individual applicant
Occupation of individual applicant

Addr ess

Passport or identity card No., if any

Rel ation to the child

Nane and address of |egal adviser, if any

Il -- Place Were the Child Is Thought To Be

4.1 Information concerning the person alleged to have renopved or retained the
child

Name and first nanes

Date and place of birth, if known

Nationality, if known

Occupati on

Last known address

Passport or identity card No., if any
Description and photo, if possible (see annexes)
4.2 Address of the child

4.3 Ot her persons who night be able to supply additional information relating
to the whereabouts of the child

IV -- Time, Place, Date and Circunstances of the Wongful Renoval or
Ret enti on

V -- Factual or Legal Grounds Justifying the Request
VI -- Civil Proceedings in Progress

VIl -- Child Is To Be Returned To:

a. Nane and first nanes

Date and place of birth

Addr ess

Tel ephone nunber

b. Proposed arrangenents for return of the child
VIIl -- Oher Renmarks

I X -- List of Documents Attached *

* E.g. Certified copy of relevant decision or agreenment concerning custody or
access; certificate or affidavit as to the applicable law, information relating
to the social background of the child; authorization enpowering the Centra
Aut hority to act on behalf of applicant.

Dat e



Pl ace

Si gnature and/or stanp of the requesting Central Authority or applicant
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